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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Masako Ko, No. CV-15-08054-PHX-BSB
Plaintiff, ORDER
V.

Carolyn W. Colvin, _ _
Acting Commissioner of Social Security,

Defendanh

Masako Ko (Plaintiff) seeks judiciateview of the final decision of the
Commissioner of Social Security (the Comssioner) denying her appditton for benefits
under the Social Security Act (the Act). The parties have consented to proceed b
United States Magistrate Judge pursuar28dJ.S.C. 8§ 636(b), and ¥, filed briefs in
accordance with Rule 16.1 difie Local Rules of Civil Prmedure. For the following
reasons, the Court reverses the Commissiondecsion and remands for a determinatig
of benefits.

l. Procedural Background

On Februaryl5, 2012, Plaintiff filed an appli¢deon for a period of disability and
disability insurance benefits uedTitle Il of the Act. (Tr12.)' Plaintiff alleged that she
had been disabled since July 1, 2011d.) ( After the Social Security Administration

(SSA) denied Plaintiff’'s initib application and her reques$or reconsideration, she

! Citations to Tr. are to the certified administrative transcript of record. (Doc.

39

pfore

11.)
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requested a hearing before an adstrative law judge (ALJ). (Ti71-72.) After

conducting a hearing, ¢hALJ issued a decision finding Plaintiff not disabled under

Act. (Tr. 12-21.) This desion became the final decisiof the Commissioner when the

Social Security Administration Appeals Coindenied Plaintiff's request for review.

(Tr. 1-6;see20 C.F.R. 8 404.981 (explaining thiteet of a disposition by the Appeals$

Council).)  Plaintiff now seeks judicialreview of this decision pursuant t(
42 U.S.C. 8§ 405(9).
[I.  Administrative Record

The record before the Court establishes the following history of diagnosis
treatment related to Plaintiff'alleged impairments. Thea@rd also includes opinions
from state agencyhysicians who reviewed the recordfated to Plaintiff's impairments,
but who did not examine Plaintiff or provide treatment.

A. Medical Treatment Evidence

In June 2011, Plaintiffoegan treatment with Véiss Kaperonis, M.D., at
Mediterranean Mental Health Center, P(®lediterranean). (TB47-49.) During her
first appointment with Dr. Kaperonis, Piif reported having problems with 38
supervisor at work. (Tr. 347.Plaintiff complained of angty attacks that lasted up tq
twenty minutes at a timeld() On a mental status examination, Dr. Kaperonis noted
Plaintiff was well dressed, well groomedidaoriented. (Tr. 348.) Her mood was s
and anxious, and she had a tearful affeld.) (Plaintiff had no hallainations, delusions,
or suicidal ideations. Id.) Dr. Kaperonis diagnosed xdaty disorder not otherwise
specified, and prescribed Xanaxld.) Dr. Kaperonis also commended that Plaintiff

take an antidepressant, but $ivas somewhat hesitant to tlwat at [that] time.” Id.)

the
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During a July 8, 2011 gointment, Plaintiff reported that the day before her

supervisor was scheduled to return to wslik developed cold sores and decided “to ta

vacation time off and be away for a month.”. (Tr. 346.) Plaintiff reported that she

had “a hard time motivating herself, a harddigoncentrating, [was] easily derailed ar

distracted, [and did] not aaplete tasks . . ..”ld.) Dr. Kaperonis observed that Plaintiff
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174

d




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

was adequately groomed, alert, and orientéd.) (She had no delusions, hallucination
or suicidal ideations. Id.) Dr. Kaperonis continued Prdiff's prescription for Xanax
and also prescribed Viibryd.Id() Dr. Kaperonis later adjusted Plaintiff's medicatiof
because she reported experiendiegdaches after she started taking Viibryd, (Tr. 345.
During an August 21, 2011 appointmentiRliff reported that she was reluctar
to return to work. (Tr. 344.) She reported @hshe was sleeping betterld.y On a
mental status examination, Plaintiff wa®ll dressed, well groomed, cooperative, a
alert. (d.) She had an anxious moashd a constricted affect.ld() She had no
delusions, hallucinations, or suicidal ideationsld.)( During an Agust 29, 2011
appointment, Plaintiff reporteanxiety and depression and stated that she “dread[ed]
idea of being back at work with a supervisbat she [could not] possibly work with.’
(Tr. 343.) Plaintiff reported disturbed steevith nightmares and “occasional anxief
attacks.” [d.) Plaintiff stated that she had arth&ime motivating herself and staying o
task. (d.) On examination, Plaintiff was adedely groomed, alert, and orientedd.}
She had no delusions, hallucinait$o or suicidal ideationsid() Dr. Kaperonis continued
Plaintiff’'s medications and statédiat she would “not be able teturn to work at least for
two years.” [d.) Treatments notes from an Octol® 2011 appointment include thg
same complaints and observations. (Tr. 342.)

During a November 4, 201appointment, Plaintiff m@orted that “Xanax has

helped her anxiety.” (Tr.341.) On exaation, Plaintiff was well dressed, well

groomed, alert, and orientedd.j She had no delusions or hallucinationsl.) ( Plaintiff
“denied suicidal intentions despiteccasional suicidal thoughts.” Id() During a
December 5, 2011 appointmemiaintiff reported a “lesseng of her anxiety with the
adjustment of her medications.”ld() Plaintiff reported that she “was trying to keeg
herself occupied and [was] spending mbonee with other peopldut still tend[ed] to
isolate significantly.” (Tr. 340.) Plaintiff alked about playing thpiano and Hing.”
(Id.) On examination, Plaintiff was well dsed, well groomed, alert, and orientett.)(

She had no delusions, hallucinai$o or suicidal ideations.Id()
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During a January 27, 201@ppointment, Plaintifreported being more active
during the day, talking with friends, and lieg calmer. (Tr. 339.) Dr. Kaperonis noted
that Plaintiff “still isn’t sleeping well, hang nightmares and awakening with anxiety
attacks.” [d.) Plaintiff was tearful on examinatonld( She admitted having suicidal
thoughts without @pecific plan. I@d.) Dr. Kaperonis prescribeldemeron in addition to
Xanax and Lexapro.ld.) During a March 272012 appointment, Rintiff reported that
she was calmer on Lexapro, but that she wae mwtivated when ghtook Wellbutrin.
(Tr. 337.) Plaintiff reported that she wakihg “on occasions up to 4 miles a day and
this seems to help.” Id.)) She reported that she was still having problems with her
appetite, anxiety, depressioand “her interests.” Id.) On examination, Plaintiff was
well dressed, well groomed, alert, and orientdd.) (Her mood was anxious and she had
a tense affect. She avoided eye contaft.) (She had no delusis, hallucinations, or
suicidal ideations. 14.) Dr. Kaperonis continued kapro and Xanax, and added
Wellbutrin XL. (Id.)

In April 2012, Plaintiff reported feelinmore stable.” (Tr. 38.) She was hiking

once a week and was considering vod@ning at a senior centerld) Plaintiff reported

174

that she checked an elderly neighbor twice a dayld{ Plaintiff also reported that she
continued to have nightmares and oamaalily awoke with panic attacks.ld() On
examination, Plaintiff was well dressedgell groomed, alert, and orientedld.f Her
mood was anxious, she had a tense affect,she continued to avoid eye contadd.)(
She had no delusions, hallucinait$o or suicidal ideationsid() Dr. Kaperonis continued
Plaintiff's medications. I¢.)

In July 2012, Plaintiff reported visiting friend in South Dakota and stated that
she “seemed to relax while she was ther@.t. 335.) However, shran out of Lexapro
and Wellbutrin for two and a half weeks, dwiwhich time she felt more depressed apd
anxious. Id.) Dr. Kaperonis renewed Plaintiffgrescriptions for those medications.
(Id.) Plaintiff reported that she still tried take care of her elderly neighbornd.J On

mental status examination, Plaintiff was welessed, well groomed, alert, and oriented.
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(Id.) Her “mood was sad and anxioasd her affect was tense.”ld() She had no
delusions, hallucinations, or suicidal ideationld.)( During an Agust 14, 2012
appointment Plaintiff's mental status examination was theesa(Tr. 334.) She reporte(
that she was trying to staytae, but it was difficult. id.) She reported having difficulty
with decision-making and memory.ld() Plaintiff also reported depression, lack ¢
confidence, anxiety, ral panic attacks. Id.)) Dr. Kaperonis entinued Plaintiff's
medications. Ifl.) In September 2012, Plaintiff repadtéhat she was “trying to be mors
active but still experience[dhnxiety and ha[d] difficulty making decisions and ha|
memory problems.” (Tr. 333.) On mental geaexamination, Plaintiff was well dresse
well groomed, alert, and orientedld.j Her mood was “somewhat anxious and sad &
her affect was tense.” Id) She avoided eye contactld.j She had no delusions
hallucinations, or suicidal ideations. Idj Dr. Kaperonis continued Plaintiff's
medications.

During a November 1, 201&ppointment, Plaintiff reported that she continued
experience anxiety and depressiand was not sleeping well. (Tr. 332.) She repor
that she was not very active anddhaeen socially withdrawn. Id.)) On examination,
Plaintiff was well dressed, well groomed, alert, and orienteldl.) (Her “cognitive

functioning [was] grossly intact.” Id.) Plaintiff's “recent ad remote and immediate’

memory were “overall good.”ld.) She had a sad and anxomood and her affect was

“broad in range.” If.) “There [was] no loosening associations[,] no pressure g
speech[,] and no flightf ideas.” [d.) There was no thought blockingld.) Plaintiff had
no delusions, hallucination, referemtiboughts, or suicidal thoughtsid( Plaintiff had
good insight and judgment, and Heeality testing” was intact. 14.) Dr. Kaperonis
continued Plaintiff's medications.Id() A November 7, 2012 treatment note includ
similar findings on mental status examination. (Tr. 331.)

During a January 16, 2013 appointmeRlaintiff continued to report anxiety
“symptoms of panic and problems with sleeTr. 380.) On mental status examinatio

Dr. Kaperonis made findings similar toose he made on November 1, 201€orGpare
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Tr. 380 with Tr. 332.) Dr. Kaperonis continued afitiffs medications. (Tr. 380.)
During a February 262013 appointment, Plaintiff reged feeling tired, unmotivated
and depressed. (Tr. 377.) éSlwas worried about her memaagd thought it was getting
worse. [d.) On examination, Dr. Kaperonis mafiiedings similar to those he made o
November 1, 2012 and January 16, 201@onipareTr. 377with Tr. 380 and Tr. 332.)
Dr. Kaperonis continued Plaintiff’'s medicais with some adjustments. (Tr. 377.)

During a March 26, 2013 appointmeRiaintiff reported some increased energ

and activity on a new dosag# Wellbutrin. (Tr.376.) She reported experiencing

anxiety attacks “almost weekly.” Id)) Dr. Kaperonis's examination findings wer
similar to those he made in Novemb&r12 and in January and February 2013%e¢g
Tr. 376, 332, 380, 377.) Dr. Kaperonis cangd Plaintiffs medicatins. (Tr. 376.) An
April 25, 2013 treatment notacludes reports and findingswsiar to the March 26, 2013
treatment note. GompareTr. 375with Tr. 376.)
B. Medical Opinion Evidence
1. Winston Brown, M.D.

On June 1, 2012, Dr. Brown reviewee ttecord and completed a Mental Residl
Functional Capacity (RFC) Assament as part of the initidetermination on Plaintiff's
application for benefits. (Tr. 283-86.) Brown opined that Plaintiff was moderatel
limited in the following areas: In@bility to accept instruains and respond appropriatel
to criticism from supervisordyer ability to get along witlto-workers or peers without
distracting them or exhibiting extreme belmyiher ability to respond appropriately t
changes in the work settinggnd her ability to set raatic goals or make plans
independently of others. (T285.) Dr. Brown found tit the medical record anc
Plaintiff's activities of daily living (ADLs) “show[ed] some motiational deficit.
Moderate ADLs/Sx’s [symptomsire credible.” (Tr. 286.)

On June 1, 2012, Dr. Brown also coniptka Psychiatric Review Technique forn
(Tr. 287.) Dr. Brown identified Plaintiff's dgnosis as anxiety sbrder not otherwise

specified. (Tr. 287, 292 Dr. Brown opined that Plaiff was mildly limited in her
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activities of daily living and in heability to maintainconcentration, persistence, or pac
(Tr. 297.) Dr. Brown found Platiff moderately limited in heability to maintain social
functioning. (d.)

2. Sheri L. Simon, Ph.D

On December 17, 2012, as part of theoresideration determination, Dr. Simo

reviewed the record dncompleted a Case Analysis farnfTr. 352) Dr. Simon stated
that she “reviewed all of the elence in the file.” (Tr. 352 She concluded that Plaintiff
was “functional.” {d.) She stated that “[w]hile theere some difficultig, the [Plaintiff]
is independent in personal care, makes Enmpeals, does [household] chores, drive
goes out alone, shops, manages finances, socializes with 1 frieltd)” Or. Simon
found that “[w]hile [Plaintiff] does have swe difficulties there is10 objective evidence
to indicate significant worsening or marked impairment$d:) (

3. Vasilios Kaperonis, M.D.

On September 2011, Dr. Kaperonis completd_ake Havasu City Certification o

Health Care Provider. (Tr. 281-82.) He stateat Plaintiff had anxiety and depression.

(Tr. 281.) He opinedhat Plaintiff was “incapacitated and [would] be incapacitated
two years,” and could not perforamy work. (Tr. 281-82.)

On December 30, 2011, Dr. Kaperoriempleted an Atteding Physician’s
Statement of Disability. (Tr. 279.) Dr. Kapais noted that Plairifihad post-traumatic

stress disorder, anxiety disorder, majoipréssion, suicidal thoughts, and difficult

concentrating. If.) He opined that Plaintiff was ¢apacitated by severe depressign,

anxiety, and feelings of hopelessneds.) (

On January 23, 2013, DKaperonis completed a Supplemental Questionnairg
to Residual Functional Capacity (RFC &3tionnaire). (Tr.378-79.) Dr. Kaperoni
opined that Plaintiff was moderately limited in her abilities to understand, remembef

carry out short, simple instructions and aéility to make “judgnents on simple work-
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related decisions”” (Tr. 378.) He found Plaintifmarkedly limited in her ability to
understand and remember detailed instructiostact appropriatelwith the public and
co-workers, and respond appropriately torkvpressures in a ual work environment

and to changes in a routine work settingTr. 378-79.) Finally he found Plaintiff

extremely limited in her ability to interact appropriately with supervisors. (Tr. 3¥9.)

Dr. Kaperonis explained that Plaintiff hace\®re symptoms of anxiety and panic and her

thinking [was] clouded by depressive symptidogy (ie sadness, decreased concentration

and difficulty focusng, crying spells fatigue, etc.).1d()

lll.  Plaintiff's Subjective Complain ts and the Administrative Hearing

As part of her application for benefitRlaintiff completed a Function Report.
(Tr. 192-199.) She stated that she was uni@bigork because of her lack of focus and

concentration, caused by anxiety and degion. (Tr.192.) She stated that h
impairments affected her menyp concentration, and her iitles to understand, follow
instructions, and complete task&lr. 197.) She stated thstte did not “finish what [she]
startfed].” (d.) In response to a question askifigow well do youfollow” written and
spoken instructions, Plaifftanswered “not well.” Id.) Plaintiff stated that she handle
stress “terribl[y]” and did not respond well to changes in routine. (Tr. 198.) She
stated that she was “nervous” around atiti figures, such as “bosses.ld )

Plaintiff reported that she “rarely” spent time with others, biethwith her “one

L1

good friend” “almost daily.” (Tr. 196.) Plaintiff reported that she had “problems getti

along with family, friends, neighbors, or othérgTr. 197.) Plaintiff explained that she

had lost confidence and that her “sodif@ [had] decreased tremendouslyId.}

Plaintiff testified during the administragvhearing. Plaintiff was 52 years old at

the time of the administrative hearing and &ieJ’s decision. (Tr. 19.) She had a hig

school education. Id.) Plaintiff had past relevant wois an associate faculty member

2 The RFC questionnaire deéid the ratings as followét) moderate, “Im]oderate
limitations, claimant’s impairments reducability to function (10% off task)”;
@ marked, “[s]erious limitations, claimantability to function isseverely limited (11-

% off task)”; (3) extreme, “[m]ajor liftations, claimant has no useful ability t
function (greater than 15%if task).’ zTr. 378.)
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and a recreation supervisor. (Tr. 19, 40.) rRiffitestified that she had not worked singe
July 2011. (Tr. 40.) She exghed that she could not retuim her job because she had
difficulty concentrating, gettp along with people, and imcting with the public.
(Tr. 43-44.) She testified thahe took several medicationshelp with anxiety. (Tr. 44-
45.) Plaintiff testified that she had beewrisg Dr. Kaperonis since 2011, but her issues
had not improvedand her inability to fous and stay on task prevented her frgm
completing a regular wortay. (Tr. 48-50.)

A vocational expert testified at the adnsinative hearing. (Tr. 50-56.) The AL,

=

asked the vocational expert to assume whbek included “no exertional limitation; the
work would be nonpublic, noncomplex; there wbbE no ladders, ropes, or scaffolds; no
hazardous machinery; and mnmprotected heights.” (T61.) The vocational expert
testified that an ingidual with Plaintiff's educationwork experience, and skills could
perform this type of work, which would ¢lude laundry laborer, cleaner, and hand
packager. (Tr.51-52.) Theocational expert testified &h an individual with the
moderate and marked limitations that Drpeonis identified in 2013 would be unable
to perform sustained work(Tr. 52-55, 378-79.)
IV.  The ALJ’s Decision

A claimant is considered disabled undlee Social Security Act if she is unabl

D

“to engage in any substantial gainful activily reason of any medically determinable

physical or mental impairmenthich can be expected tesult in death or which has

lasted or can be expected to last for a iooius period of not less than 12 monthg.
42 U.S.C. 8§ 423(d)(1)(A)ee alsat2 U.S.C. 8§ 1382c(a)(3)(Anearly identical standard
for supplemental security inowe disability insurance benis). To determine whether a
claimant is disabled, the ALJ uses avefistep sequential evaluation process.
See20 C.F.R. 88 404.1520, 416.920.

~ Based on the limitations identified Br. Kaperonis's 2013 opinion, the AL
estimated that Plaintiff would be “off task..more than half thday.” (Tr. 54-55.)

-9-
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A. The Five-Step Sequendl Evaluation Process
In the first two steps, a claimaneeking disability bends must initially
demonstrate (1) that she is not presentigaged in a substantial gainful activity, an

(2) that her medically determinable impairmentombinations of ipairments is severe

d

20 C.F.R. 88 404.1520(b) and (c), 416.92@(l (c). If a claimant meets steps one and

two, there are two ways in which she mayfdwend disabled at stgghree through five.
At step three, she may protleat her impairment or combination of impairments meets
equals an impairment in thesting of Impairments found in Appendix 1 to Subpart P
20 C.F.R. Part 404. 20 C.F.R. 88 4020&)(4)(iii) and (d), 416.920(d). If so, thg
claimant is presumptively disabled. If ndhe ALJ determines éhclaimant's RFC.
20 C.F.R. 88 404.1520(e), 416.920(e). <ep four, the ALJ dermines whether a
claimants RFC precludes her from rfmgming her past relevant work
20 C.F.R. 88 404.1520(f), 416.920(f). If the olant establishes this prima facie cag
the burden shifts to éhgovernment at step five to ddtah that the claimant can perforn
other jobs that exist in gmificant numbers irthe national economy, considering th
claimant's RFC, age, work experiencendaeducation. 20 C.F.R. 88 404.1520(d
416.920(g). If the government does not messt Ilirden, then the claimant is considers
disabled within the meaning of the Act.

B. The ALJ’s Application of the Five Step Evaluation Process

Applying the five-step sequential evaluatiprocess, the ALJ found that Plaintiff

had not engaged in substangainful activity since the allegedisability onset date, July
1, 2011. (Tr.14.) At step two, the ALJuind that Plaintiff hadhe following severe
impairments: “anxiety digder, with depression (2CFR 8§ 404.1520(c)).” Id.) At step

three, the ALJ found that Plaintiff did hdwave an impairment or combination g
Impairments that met or equaled severity of a listed impairment.ld() The ALJ next

found that Plaintiff had the RF-to “perform a full range ofvork at all exertional levels
but with the following nonexertional lit@tions: non-public, non-complex work; N

ladders, ropers, or scaffolds; and the rokmt must avoid hazardous machinery a
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unprotected heights.” (Tr. 16.) The ALJ falithat Plaintiff couldhot perform her past
relevant work, but could performther work that existed in significant numbers in ftl
national economy. (Tr.19-20.) He cambéd that Plaintiff hé not been under a
disability as defined in théct from July 1, 2011 througlthe date of his decision
(Tr. 21.) Therefore, the ALJ deed Plaintiff's applicatiorfor a period of disability and
disability insurance benefitsid()
V. Standard of Review

The district court has the “power toten upon the pleadings and transcript

record, a judgment affirmingmodifying, or reversing thdecision of the Commissioner

with or without remanding theause for a rehearing.” 42 U.S.C. 8 405(g). The distf

court reviews the Commissioner’s final decision under the substantial evidence stg
and must affirm the Commissioner’s decision if it is supported by substantial evid
and it is free from legal errorSmolen v. ChaterB80 F.3d 1273, 127 (9th Cir. 1996);
Ryan v. Comm’r of Soc. Sec. AdmbR8 F.3d 1194, 1198 (9thir. 2008). Even if the
ALJ erred, however, “[a] desion of the ALJ will not be neersed for errors that are
harmless.”Burch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005).

Substantial evidence means morearntha mere scintilla, but less than
preponderance; it is “such relevant ende as a reasonable mind might accept
adequate to support a conclusionRichardson v. Perales402 U.S. 389, 401 (1971
(citations omitted)see also Webb v. Barnha#33 F.3d 683, 686 (9th Cir. 2005). |
determining whether substantial evidenc@parts a decision, the court considers t
record as a whole and “may not affirmmgly by isolating aspecific quantum of
supporting evidence.” Orn v. Astrue 495 F.3d 625, 630 {9 Cir. 2007) (internal
guotation and citatioromitted). The ALJ is responsibl®r resolving conflicts in
testimony, determining credibilitygnd resolving ambiguitiesSee Andrews v. Shalald
53 F.3d 1035, 1039 (9th Cir. 1995). “Where thvidence before the ALJ is subject {

more than one rational interpretation, [trmud] must defer to the ALJ’s conclusion.
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Batson v. Comm’r of SoSec. Admin 359 F.3d 1190, 119@th Cir. 2004) (citing
Andrews 53 F.3d at 1041).
VI.  Plaintiff's Claims

Plaintiff raises the following claims(l) the ALJ erred “by rejecting the
assessments of [Plaintiff's] mg-time treating psychiatrisfand] instead relying on
assessment forms completeddigite agency doctors,” a@)) the ALJ erred by rejecting
Plaintiff's symptom testimony without provitg clear and convincing reasons. (Doc. 23
at 1, 2) The Commissioner asserts thatAhJ’'s decision is free from harmful error and
is supported by substantial evidence. (CB&) The Court considerPlaintiff's claims
below and finds that the ALJ erred in réjeg the 2013 opinion oPlaintiff's treating
physician. Because the Court concludes thit error was not haress, the Court does
not address Plaintiff's second claim tha¢ thLJ erred by rejecting Plaintiff's symptom
testimony.

A. Weight Assigned to Medical Source Opinions

Plaintiff argues that the ALJ erredh weighing the medical source opinion
evidence. (Doc. 23 at 1, 162 In weighing medical soce opinion evidence, the Ninth
Circuit distinguishes between three typepbysicians: (1) treatinghysicians, who treat
the claimant; (2) examining physicians, whaemne but do not treat the claimant; and
(3) non-examining physician who neither treat nor examine the claimahester v.
Chater, 81 F.3d 821, 830 (9th €Ci1995). Generally, more wgit is given to a treating
physician’s opinion.Id. The ALJ must provide cleand convincing reasons supported
by substantial evidence for rejecting tmeating or an examining physician’
uncontradicted opinion.ld.; see also Reddick ¥hater 157 F.3d 715, 725 (9th Cir

vJ

1998). An ALJ may reject the controvertepinion of a treating or an examining
physician by providing speatf and legitimate reasons that are supported by substantial
evidence in the record.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005);
Reddick 157 F.3d at 725.

-12 -
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Opinions from non-examining medicaburces are entitled to less weight thg
opinions from treating or examining physiciansester 81 F.3d at 831. Although ar
ALJ generally gives more weight to anaexining physician’s opinion than to a nor
examining physician’s opinion, a non-examg physician’s opiion may nonetheless
constitute substantial evidence if it is corans with other indepelent evidence in the
record. Thomas v. Barnhart278 F.3d 947, 957 (9th Ci2002). When evaluating
medical opinion evidence, the ALJ may comsitthe amount of relevant evidence th
supports the opinion and the quality of #glanation provided; #hconsistency of the
medical opinion with the record as a whqbd] the specialty of the physician providin
the opinion . . . .”Orn, 495 F.3d at 631.

As previously stated, Plaintiff argues thia¢ ALJ erred by assigning no weight t
treating physician Dr. Kapenes’s 2011 and 2013 opinionsgithout providing legally
sufficient reasons. (Doc. 23 &6-25.) Plaintiff states thdahe ALJ’s rejection of the

2013 opinion is the most significant isdoecause the vocational expert’s testimony th

Plaintiff could not sustain regular employmentbased on that opinion. (Doc. 23 at 17.

The Court agrees that the 12 opinion is the most sigieant opinion. The parties
dispute whether Dr. Kaperonis’'s 2013 opimiwas uncontradicted, which would requif

the ALJ to provide clear antbnvincing reasons for disceting the physician’s opinion,

rather than specific and legitineateasons. (Doc. 23 at 16; ®@&2 at 7.) The Court does

not need to resolve thissue because the ALJ's reasdois rejecting Dr. Kaperonis's

2013 opinion do not safiseither standard. As discussbkelow, the Court finds that the

ALJ erred in rejecting the treating physicisr2013 opinion. Therefore, the Court dog
not need to consider whethéhe ALJ also erred in jecting Dr. Kaperonis’s 2011
opinion.

As previously noted, on the Janya?2013 RFC Questionnaire, Dr. Kaperon
opined that Plaintiff was moderately limited in her abilities to understand, remembef
carry out short, simple instructions and kility to make “judgnents on simple work-

related decisions.” (Tr. 378 He also found Plaintiff nredly limited inher ability to
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understand and remember detailed instructiostact appropriatelwith the public and
co-workers, and respond appropriately torkvpressures in a ual work environment
and to changes in a routine work settingTr. 378-79.) Finally he found Plaintiff
extremely limited in her ability to interacppropriately with supervisors. (Tr. 379.)

The ALJ gave Dr. Kaperonis’s 2018pinion no weight because the ALJ
concluded that it appear[edd have been completeas an accommodation to the
[Plaintiff].” (Tr. 18.) The ALJ also rejectethe 2013 opinion becae it was provided on
a checklist-style form, and the ALJ believedttbr. Kaperonis’s treatment notes did npt
support the level of impairment assessefid.) Plaintiff asserts that the ALJ erred by
rejecting Dr. Kaperonis’s 2013 opinion on teegounds. As set ffthh below, the Court
agrees.

1. Accommodationfor Plaintiff

Plaintiff asserts that the ALJ erred t®Bjecting Dr. Kaperonis’s opinion based an

the ALJ’s conclusion that it was given as an accommodation for Plaintiff. (Doc. 23 gt 19

20.) The Commissioner argues that there wasrmr because an ALmay consider the
motivation for an opinion. (Bc. 32 at 12-13.) The Court finds that the ALJ erred.
The regulations state that when coesiidlg medical evidere, the Agency will
consider, among other things, “factors. which tend to support or contradict the
opinion.” 20 C.F.R. § 404.1527(c)(6). Based tirat regulation, and on the Ninth
Circuit's decision inGreger v. Barnhart 464 F.3d 968, 972 (9th Cir. 2006), the
Commissioner asserts that the ALJ did nothy rejecting Dr. Kaperonis’s opinion on
the ground that it was given as accommodation for Plaintiff(Doc. 32 at 12-13.) In

Greger, the court affirmed the ALJ’s rejectianf a lay witness’s testimony about th

%)

claimant’'s symptoms based dine ALJ’s conclusion that the lay witness had a “close
relationship” with the claimant and was *%sibility influenced byher desire to help
him.” Greger, 464 F.3d at 972.

The Ninth Circuit's decision irGreger does not support the Commissioner(s

defense of the ALJ’s rejection of Dr. g@ronis’s opinion for two reasons. FirGeger
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found that a close relationship with the olant was a “germane” reason for discountif

a lay witness’s opinion. Greger, 464 F.3d at 972. However, that decision did T

indicate whether a medical source’s closeti@tship with a claimant would constitute

either “specific and legitimate” or “clear @rconvincing” reasons that are required
reject a treating physician’s opiniokee Bayliss427 F.3d at 1216Reddick 157 F.3d at
725. Second, unlike the ALJ (areger,the ALJ in this case assumed without providir
any supporting reasons — such as the extgteof a close relationship — that the AL
gave the 2013 opinion as ancommodation. (Tr. 18.)

Moreover, the Ninth Cirdtirecognizes that an ALfthay not reject a medica
opinion that is favorable to the claimant mgrheecause the ALJ susgts that the doctor
is sympathetic to the claimanSee Reddick v. Chatet57 F.3d 715, 72(9th Cir. 1998)
(“[T]he mere fact that a medical report isopided at the requestf counsel or, more
broadly, the purpose for which an opini@ provided, is not a legitimate basis fc
evaluating the reliability of the report.”);ester 81 F.3d at 832 (“The [Commissioner
may not assume that doctors routinely lierder to help their patients collect disabilit
benefits,” but may “introduce evidence of adtimproprieties” inphysicians’ opinions).
Because the ALJ concluded ath Dr. Kaperonis's 2013pinion was given as an
accommodation for Plaintiff withut providingany support for thatonclusion, the ALJ
improperly rejected Dr. Kaperais opinion on that basis.

2. Checklist-StyleForm

The ALJ also explained that he rejected Kaperonis's 2013 opinion because |i

was on a “checklist-style form’nal included conclusions withbany rationale. (Tr. 18.)
Plaintiff asserts that the ALJ erred by rejectihg 2013 opiniomn this basis. (Doc. 23.
The Commissioner defends this rationale. ([3&at 13.) As set forth below, the Cou
finds that the ALJ erred.

As the ALJ noted, Dr. Kaperonis’s 2013impn is provided on a check-box form|.

(Tr. 378-79.) The ALJ criticizethe opinion because it cast®d of “only conclusions

regarding functional limitationsvithout any rationale for those conclusions.” (Tr. 18.
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As Plaintiff argues, that statement is inaeta because Dr. Kaperonis explained that 1
limitations he assessed on the form were based ontifflaifisevere symptoms of
anxiety and panic.” (Tr. 379.) Dr. Kaperofiisther stated that Rintiff's “thinking is
clouded by depressive symptomologye(i sadness, decreased concentration
difficulty focusing, cryingspells, fatigue etc.).” 14d.) Accordingly, the ALJ’'s conclusion
that Dr. Kaperonis did not explain the basistis opinions on th®FC Questionnaire is
not supported by the recorgee Orn495 F.3d at 629 (permitting reliance on “Multipl
Impairment Questionnaire[s]” congied by treating physician).

Additionally, the ALJ failedo recognize that Dr. Kapenis’s opinions expressec
on the checklist-style form were based on his isdwear treatment history with Plaintiff
Dr. Kaperonis’'s treatment notes frequentigention Plaintiff's social withdrawal,
problems with a supervisor, amhxiety. (Tr. 332, 333, 33640, 343, 38, 347, 376,
380.) Therefore, Dr. Kaperonis’'s opinions reveentitled to weighthat an “otherwise
unsupported and unexplained ckdox form would not merit.”Garrison v. Colvin 759
F.3d 995, 1013 (9th Cir. 2014ee also Mansour v. Astru@009 WL 272865, at *6 n.14
(C.D. Cal. Feb. 2, 2009) (rejecting contentithat a treating physician’s opinion on
“check-the-box” form &cked supporting evidence to stamdiate the responses on th
form because the physician’s treatment natethe record supported his finding on th
opinion form).

3. Unsupported by Treatment Record

Finally, the ALJ rejected Dr. Kaperonss2013 opinion because believed it was

unsupported by Dr. Kaperonis'seating record.” (Tr. 18.)To support this conclusion,

the ALJ cited the following passagerinaan April 25, 2013 treatment note:

The patient is well-dressednd well-groomed. Cognitive
functioning is grossly intact. Ehpatient is alert and oriented
to all spheres. Memory recent and remote and immediate
overall good. The mood is sahd the affect is broad in
range. There is no loosening adsociations no pressure of
speech and no flight of idead.here is no thought blocking.
here are no delusions and hallucinations as well as no
referential thoughts. There ®0 suicidal thinking and no
homicidal thinking. Insight igood and judgmens good and
reality testing is intact.
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(Tr. 18-19 (citing Admin. HrgEx. 14F at 1).) As the Comassioner notes (Doc. 32 at
14), this passage is included in several otheatment notes. (Tr. 331, 332, 372, 376,
380). The ALJ, however, did not emapt how this passage detracted from
Dr. Kaperonis’s 2013 opinion (Tr. 18-19.) Dr. Kaperosifound Petitioner markedly
limited in her abilities to interact appropriatelyth the public ad co-workers, respond
appropriately to work pressures in a uswalrk setting, and respond appropriately to
changes in a routine work setji. (Tr. 379.) He also found Plaintiff extremely limited in
her ability to respond approptedy to supervisors. Id.) The ALJ did not explain how
Dr. Kaperonis’'s findings regarding Pléffis appearance, cognitive functioning,
memory, insight, judgment,nd thought content, which weracluded in the April 25,
2013 treatment note that the ALJ citedetracted from Dr. Kaperonis’s opinions

regarding limitations in Plaintiff's abilities to teract with othersral respond to changes$

\%4

in a work setting.See Ghanin763 F.3d at 1164 (notingah“observations of cognitive
functioning during therapy sessions do montract Ghanin’'s reported symptoms of
depression and social anxiety.”). The Ad Jailure to “build a bridge between th
evidence cited and [hispaclusions” is errorSee Scott v. Astrué47 F.3d 734, 740 (7th
Cir. 2011).

VIl.  Summary and Remedy

11%

Considering the record as a wholee tGourt concludes that the ALJ erred |n

rejecting the treating physicis 2013 opinion.That error was ndtarmless because thg

D

vocational expert testified that an individwdth the limitations identified in that opinion
would be unable to sustain vko (Tr. 52-55, 378-79.) Thefore, the Court reverses th

D

Commissioner’s disability determination.

Because the Court has decided to vacate the Commissioner’s decision, it Has t

discretion to remand the case for furthewelepment of the record or for an award
benefits. See Reddick v. Chatet57 F.3d 715, 728 (9t@ir. 1998). The decision to
remand for benefits is controlled by thenti Circuit's “three-part credit-as-true
standard.” Garrison v. Colvin 759 F.3d 995, 1020 (9th CR014). Under that standard,
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evidence should be credited ise and an action remandfd an immediate award of]
benefits when each of the following factors are present: “(1)dberd has been fully
developed and further admirristive proceedings would serme useful purpose; (2) the

ALJ has failed to provide legally sufficiemeasons for rejecting evidence, wheth

claimant’s testimony or medicapinion; and (3) if the improperly discredited eviden¢

were credited as true, the ALJ would bexuired to find the claimant disabled o
remand.” Id. (citing Ryan v. Comm’r Soc. Se628 F.3d 1194, 120®th Cir. 2008))see
also Benecke v. Barnhart379 F.3d 587, 595 (9th Ci2004). As discussed below
Plaintiff has satisfied all three factors of the credit-as-true rule.

A. The First Factor

On the first factor, there is need to further develop the recor&ee Garrison
759 F.3d at 1021 (citin@enecke 379 F.3d at 595) (“Hhowing the Commissioner to
decide the issue again woutleate an unfair ‘heads we rwitails, let's play again’
system of disability benefits adjudicatidn. The Commissioner suggests that furth
proceedings are necessary because there @vasistencies in theecord. (Doc. 32 at
20.) The Commissioner asserts that Dr. Kapsi® opinion that Plaintiff had socia
problems conflicts with Plaintiff's self-repts that did not identify problems gettin
along with others. (Doc. 32 at 20 (citing.B79, 148-50, 196-97).) To support th
argument, the Commissioner cites two functioggorts that Plaintiff completed. On
May 12, 2012 report (Tr. 144-151), Plaintiffidicated that she talkeid “others” daily
and got along “fine” with authority figures(Tr. 148.) These atements on the May
2012 function report appear inconsistesith Dr. Kaperonis’s 2013 opinion.

However, on a November 12, 2012 ftion report that Plaintiff completed
approximately three months before Dr.pgeaonis completed the RFC Questionnai
Plaintiff reported that she could not be ardyoeople, “rarely” spnt time with others,
talked with her “one good friend” daily, her social lifednaecreased tremendously,
and authority figures made heervous. (Tr. 192-97.) Similarly, during a November

2012 appointment with Dr. Kapanis, Plaintiff reported thahe had not been very activ
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and was socially withdrawn. (Tr. 332.) Additionally, inDecember 2011, Plaintiff
reported being socially withdrawn. (Tr.340.) Contraryto the Commissioner’s
assertion, these treatment notes are consigigh Plaintiffs November 2012 function
report. (Doc. 32 at 20 (citing Tr. 332, 340).) Although Plaintiff's May 2012 funct
report did not indicate that shhad problems getting alongtiwothers, Plaintiff reported

such problems on a November 2012 function regod to Dr. Kaperonis. Therefore, th

Court does not find aimconsistency between Plaintiffself-reports and Dr. Kaperonis’'s

2013 opinion that would requirertter administrative proceedings.
B. The Second and Third Factors

On the second factor, the Court has@oded that the ALJ failed to provide

legally sufficient reasons for rejectinghe 2013 opinion of treating physicial
Dr. Kaperonis. On the third factor, if tliescredited evidence wepzedited as true, the
ALJ would be required to find Plaintiff disked on remand becausee vocational expert
testified that a person with the limitations that Dr. Kaperadentified would be
incapable of sustained full-timeork. Therefore, based dhis evidence, Plaintiff is
disabled. See Garrison759 F.3d at 1022, n.28 (statititat when the vocational exper
testified that a person with the plaffis RFC would be unde to work, “we can
conclude that [the plaintiffjs disabled without remandinfpr further proceedings to
determine anew her RFC.").

Having concluded that Pldiff meets the three criteriaf the credit-as-true rule,
the Court considers “the refent testimony [and opinion eedce] to be established a
true and remand[s] for an award of benefits[,Benecke 379 F.3d at 593 (citations
omitted), unless “the record as a whole creatrious doubt as to whether the claima

is, in fact, disabled with the meag of the Social Security Act.'Garrison 759 F.3d at

on

e

—

—+

Nt

1021) (citations omitted). Considering thecord as a whole, there is no reason for

serious doubt as to whether Plaintiff is disablegkee id. The ALJ failed to set forth

*  The Commissioner cites to this repemd mistakenly states that it wa

completed “within days” of wn Plaintiff completed the function report in Novemb
2012. (Doc. 32 at 20 (citing Tr. 332, 340).)
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specific and legitimate reasons supportbg substantial evidence for rejectin

Dr. Kaperonis's 2013 opinions. When hyypothetical question was posed to b

D
e

vocational expert incorporatirthose limitation, the vocational expert testified that such

limitations would preclude amdividual from sustained work activity. On the recol
before the Court, Dr. Kaperonis’'s 2013 opmishould be credited as true and the ca
remanded for an award of benefits.

Accordingly,

IT IS ORDERED that the Commissioner’s demsi denying benefitss reversed
and this matter is remanded Bbdetermination of benefits.

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgment
favor of Plaintiff and terminate this case.

Dated this 31st day of May, 2016.

%et S. Bade
United States Magistrate Judge
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