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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Matthew Oskowis, No. CV-15-08064-PCT-DJH
Plaintiff, ORDER
V.

#Sgedona Oak-Creek Umedd School District

Defendah

Plaintiff Matthew Oskowis (“Plaintifff appeals the denial of a due process
complaint he brought underghndividuals with Disabilitie Education Act (“IDEA” or
“the Act”). Plaintiff argues that Administii®e Law Judge Tammy L. Eigenheer (“ALJ”
erred when she concluded that Plaintiff had éhiteestablish that fison E.O. was denieq
a free, appropriate, and public education (“FAPE”) as a result of procedural violatigns i
the creation of E.O.’s 2014-1idividualized education progranlaintiff filed an opening
brief on January 25, 2016 (Doc. 22), in whibhe asserts that “the ALJ's Decision |s
erroneous, unsupported by the facts, andipsrted by the applicable federal statutes,

Code of Federal Regulations, and applicable case Yaefendant Sedona Oak-Creek

! Prior to filing his Opening Brief, Plairtifiled a Notice of Manual Filing or Lodging
(Doc. 21), which contains a certification oftladministrative recordn review and an
‘Index of Record on Review Although Plaintiff has numived and titled ezh document
in his Index of Record on Review, the Index is unhelpful to the Court because the numbe
in the Index do not correspovdth the 108 files on the DV-ROM disk that Plaintiff |
manually submitted to the Court, the majoritymfich are generically labeled, e.g., Exhibit
465836. Defendant did nothing to clarify tihelex and instead chose to cite to documents
from the administrative record the manner they were citedtime ALJ proceeding. Itis
not this Court’s duty to parse through administerrecords to verifyor discount facts.
This Court, nonetheless, has done so. Winexcessary, the Court has indicated a recprd
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Unified School District #9 Defendant” or “District”) filed a response (Doc. 24) ar
Plaintiff filed a reply (Doc. 26). Plaintiffubsequently sought to amend his reply br
(Doc. 27). The Court granted that motion (D28) and has considered Plaintiff's amend
reply brief (Doc. 29) in rendering this my. The Court now affirms the ALJ’s decisio
and dismisses Plaintiff’'s appeal.

|. Statutory Framework

IDEA provides federal funds to help state and local agencies educate childrer
disabilities; the Act in turn conditions this funding on commpdia with specific goals and
procedures—primarily the ageirs’ obligation to provide aeh disabled child with a
FAPE. 20 U.S.C. § 141Board of Educ. of Hendrik Hudson Cent. Sch. Dist. v. Rowley,
458 U.S. 176, 179-80 (1982)dskribing the purpose and pamy provisions of IDEA).
Among the procedures mandated by IDEA i development of a written individualize
education program (“IEP”) foeach child with a disability. 20 U.S.C. § 1414(d).
student’s IEP is to be “developed, reviewadd revised” by an “IEP Team” that include
the child’s teachers and pargnt representative of the local educational agency, 3
“whenever appropriate,” thehild. 20 U.S.C § 1414(d)(1).

Violations of IDEA may arise in two types situations. Firsta school district can
run afoul of the Act’s procedural requiremeim the creation andnplementation of the
IEP. Rowley, 458 U.S. at 206-07. Second, a schoslirait can be liable for a substantiv
violation by drafting an IEP that is not reaably calculated to enabthe child to receive
educational benefitsld.

The Act provides parents with the oppoity to make comiaints when they
believe a violation of the Act has occurre®20 U.S.C. 8§ 1415(b)-(8). After making a
complaint, a parent is entitdeto “an impartial due prose hearing, which shall beg
conducted by the State edtioaal agency or by the éal educational agency, a
determined by State law or by the State etlacal agency.” 20 &.C. 8§ 1415(f)(1)(A).

If either party is dissatisfied with the sta@ucational agency’s view, they may bring a

source by the document tithend pin-cite notation.
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civil action in state or federabart. 20 U.S.C. 8 1415(i)(2)(A).
I1. Procedural Background

Under the provisions of th&ct, on October 30, 2014, &htiff filed a Due Process
Complaint against the Birict that alleged (1) the Drstt denied E.O.’s parents ar
opportunity to meaningfly participate in the creation &.0.’s 2014-15 IB; and (2) that
E.O.’s parents were denied their ability t@mise certain “procedural safeguards” becat
the District failed to include a copy of theRBwith the issuance of its August 15, 201
Prior Written Notice (“PWN"). By way of relief, Plaintiff denanded “another annual IEF
created that would be an actual ‘new’ creaticat th worked out in its entirety and not i
piecemeal fashion,” and specifically to hava fadependent third-partrained facilitator”
assist with the process, which Wwanted to occur over “at leahree two-hour meetings.”

On January 30, 2015, a hearing on Pl#istComplaint was heldefore the ALJ.
Plaintiff appeared on his own behalf and vaasompanied by Parent T.M. (collectively
“Parents”). The ALJ heard adnsidered the testimony $€ott Keller, Special Educatior
Director (“Director”), Joe Donaldson, Speckatiucation Consultant (“Consultant”), an
Rebecca Belanger, E.O.’s Speétducation Teacher (“SET”). Rants did not testify. The
ALJ also considered the parties’ closinguaments and respective supplemental briefin
in rendering her decision.

On March 27, 2015, in a 12-page Ordiie ALJ denied the relief requested i
Plaintiff's Complaint, finding that Parents had amplepmortunity to meaningfully
participate during the meetings regarding EsQ014-15 IEP (hereaftéALJ Decision”).
The ALJ found that Parents were physicallggant at these meetings and participat
through discussion and questions raisdd.) She also found that the District’s failure t
include a copy of thAugust 14, 2014 IEP with its Aust 15, 2014 PWN did not rende
the final 2014-15 IEP invalid or incomprehensible.)(She further foundhat Plaintiff's
proposed relief—“that a new annual IEP beated under the direction of an independe
third-party trained facilitator during at ledbtee two-hour meetings"—had “no relation t

the alleged violation in that Petitioners havénaised any substantive issues with the fin
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2014 — 2015 IEP.” Ifl.) The ALJ accordingly denied the requested reli&d.) (
Plaintiff filed this appeal opril 27, 2015. (Doc. 1).Therein, Plaintiff contends
the ALJ erred in finding that Parents meanirigfparticipated irthe creation of the 2014

15 IEP; and the implementatiohE.O.’s 2014-15 IEP in pieogeal fashion was reasonable

under the circumstances. For relief, Plaintiff requests the same “relief requested
aforementioned Due Process Complaint,” coskpenses and attorneys’ fees, and off
relief as this Court deems jumtd proper. (Doc. 1 at 12).

For the following reasons, the Court findsitiiPlaintiff's appeal is without merit
and affirms the decision of the ALJ.

1. Standard of Review

Once in federal court, the moving partdos the burden of proving that the ALJ
decision was not met by a penderance of the evidence.M. v. Capistrano Unified Sch.
Dist., 556 F.3d 900, 908-10 (9thrC2008). In assessing anpaal, the Act mandates tha

a court “(i) shall receive the records of thdministrative proceedings; (ii) shall hed

additional evidence at the request of atyaand (ii) basing its decision on the

preponderance of the evidencghall grant such relief athe court determines is
appropriate.” 20 U.&. 8§ 1415(i)(2)(C)see also RB. v. Napa Valley Unif. Sch. Dist., 496
F.3d 932, 937 (9th Ci2007) (same). So that courts miat “substitute their own notions
of sound educational policy for those o€ tfchool authorities which they revieRowley,
458 U.S. at 206, the adminigtive proceeding below is to be afforded “due weigMah
Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 817 (9th Cir. 2007) (noting “complete de ng
review of the administrative proceeding isppropriate”). Nonetheless, courts assess
IDEA appeals are to give “less deference tisatonventional” in review of other agenc
actions. Ojai Unified Sch. Dist. v. Jackson, 4 F.3d 1467, 1472 (91@ir. 1993) (stating that
“Judicial review in IDEA cases [are to] diffef[substantially from judiial review of other
agency actions, in which courts generally@efined to the admistrative record and are
held to a highly deferential standard of mwf). “How much deference to give stat

educational agencies, however, is a grditbr the discretion of the courtsGregory K. v.
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Longview Sch. Dist., 811 F.2d 1307, 1311 (9th Cir. 198 Where the ALJ’s findings are
“thorough and careful,” the amountaéference to the ALJ increasd3apistrano Unified
Sch. Dist. v. Wartenberg, 59 F.3d 884, 891 (9th Cir. 1995ke also Cty. of San Diego v.
California Special Educ. Hrg. Off., 93 F.3d 1458, 1466 (9th Cir996) (noting that an ALJ
decision should be given “substel weight” when “when it emces [] careful, impartial
consideration of all the evidea and demonstrates [] sensitivitythe compleity of the
iIssues presented”) (internalation and quotigons omitted)).

Here, the ALJ issued her dsign in a 12-page, detailedion that reflects that
careful thought was given to tiesues raised by Plaintiff. The extent there were allegeq
discrepancies in testimony and evidence, AlL.J addressed them in her Decisiofzee(
e.g., Decision at 7 { 21). The ALJasés that she considered @illithe exhibits that were
offered by the parties and adted into evidence, as wedls the testimony given by the
three witnesses # appeared. Id. at 3, n. 5). Her Decision gports this statement. Af
times, the ALJ asked her own questions of te&ftieng witnesses tolarify the record and
facts. Gee e.g., Reporter's Transcript of Proceedingmted Jan. 30, 2015 (“Tran.”) at
49:16-18; 49:22-25; 50:2-57:11-12). As discussexra, the ALJ also gplied the correct
legal standards in determmg whether the District’'s iplementation of E.O.'s IEP
amounted to a deprivation of E.O.’s right t6 APE. Finally, after this Court’s review of
the administrative record, it apgrs that the ALJ accuratednd impartially described the
background of events and facts related tactieation of the 2014-15 IEP in a manner that
is supported by a preporrdace of the evidence.

In light of this careful deision making, this Court will afford the ALJ’'s decision
substantial weight.

V. Factual Background

As in the ALJ proceeding, ¢hissues Plaintiff raises on appeal relate solely to fthe

way E.O.’s 2014-15 IEP was cted and have nothing do with the ultimate substanc

[1°)

of the educational program. As such, thei€tas carefully reviead the chronology of
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events leading up to the fileation of E.O.’s 2014-15 IEP.

E.O. has received special education ses/gince he was diagnosed with classi¢

infantile autism on March 23, 2006Se€ generally Doc. 1). He was eleven (11) years o
and attending the fourth grade at Wesi@& School in the Sedona Oak-Creek Unifi
School District #9 at the timielaintiff filed his Complaint witithis Court. (Doc. 1 1 39,
42).

In 2014, E.O.’s IEP Teamwhich included Parents, SEdnd Director, first met on
May 15, 2014, to begin discusgiE.O.’s 2014-2015 IEP. Eibits entered at the hearing
before the ALJ reflect that Parents prowdthe District with suggested goals an
objectives for E.O. during thé@24-15 school year at this mieg. The Director, who took
notes at the May meeting, testified that ¢heras extensive discussion regarding Parer
suggested goals and objectivestlas meeting. The recordlso reflects that Parents
continued to have parent-te@chmeetings with Districtepresentatives over the summgd
months, during which they discussed E.O.’s peeg with regard to his 2013-14 IEP goa
There is some unclarity as to whether thesetings were “IEP” development meetings
just standard parent-teacher meetings, but the Court finds that regardless of
characterization, the substance of these imggtwhich addressed@®.’s development and
needs over the summer month&s ultimately relevant to ¢hsubstance of E.O.’s 2014
15 IEP and thus notes them here.

The first of two meetings the parties meti@as “IEP Team meetings” was scheduls
for August 12, 2014. OAugust 10, 2014, Director emailé’arents with a draft of E.O.’S

Present Levels and Functional Performan&dAFFP”) and Goals for the 2014-15 IER.

Director asked Parents to Guide parental input on the sems labeled Parent Input or
Student’s current academic and functional acmesnt” so that “[t|h@éeacher can include
that information into the drafnd the team can hear from you during the meetings.”
SET also provided amdate of E.O.’s Assessment ofdalLanguage and Learning Skills
(“ABBLS”) to Parents orAugust 10, 2014.

2 Plaintiff does not take issue with any of #eJ’s findings of fact as they relate to th
events leading up to the ctiem of the 2014-15 IEP.
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As indicated, in preparation for this nieg, the SET prepared a draft of E.O.]s

2014-15 IEP (“the 8/12 Draft ). On August 11, 2014, Diceor emailed the 8/12 Draft
IEP to Plaintiff, alongwith copies of datasheets BfO.’s performance from March 2014
through May 2014. Director stated in his dnt@Plaintiff that the8/12 Draft IEP did not

4=

include certain sections of the IEMirector testified that everyone understood that it was

not anticipated that the Teamould get through each semti during the August 12 meeting

and would complete it at alssequent meeting that was noticed for August 19.

As scheduled, the Team met on August2Zl?4 to discuss and finalize portions o¢f

E.O.’s 2014-15 IEP. The Teaomly discussed antbvered some of the required portions

of the IEP; they specifically did not coveccommodations or special education serviges

at this first meeting. All evidence indhrecord, including Platiff's own statements,
indicates that everyone understood that tveetimgs would be needgalfinalize the 2014-

15 IEP. Indeed, a subsequent meetingamplete the unfinistteportions had already

been scheduled for Augul9, 2014. Substantial dissions were had at the August 12

meeting about the goals includedtime 8/12 Draft IEP. In #hend, eight of the fourteer
goals in E.O.’s 2014-15 IEP weaglopted from those suggested by Parents at the May
2014 IEP meeting.

What occurred next seentssbe the focus of Plairfitis objections. Following the
August 12 meeting, on Fridapugust 15, 2014, the Distrigsued a Prior Written Notice
to Parents (Prior Written Notice dated August 15, 2014 (“PWAN"he PWN stated in

® In his opening brief, Plaintiff contends tthe District presente“false and misleading
evidence” during the hearing whtre District offered a versn of the 8/12 Draft IEP that
included the last two pages of a draft IEP. gmﬂ:at 5). Plaintifargues that had he no

—F

“brought the difference between [the 8/12 Di&# that was sent to him and the District|s

P_ro osed exhibit] to light,” the ALJ waadilhave “certainélgy{been] misled.l'd.) The Court
inds the ALJ was not misled. No one disputeak the 8/12 Draft IB sent to Plaintiff on
August 11, 2014 was @omplete; indeed, the Districborceded as much. The Directg

=

reasonably explained that the differenceghm exhibits was likely due to what browser

15,

and printer were used to print off the domnt because set defaults affected what

information gets printed from the program. (Decision at 7, 1 21).

“ The IDEA requires state educational agenmgsovide parents of a child covered by the

Act written prior notice whenevéine local educational agency “(A) proposes to initiate|or

change; or (B) refuses to initeaor change, the identifican, evaluation, or educationall
placement of the child, or the provision of a [FARo the child.” 20J.S.C. § 1415(b)(3).

-7 -
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part:

The IEP team convened to initiate a review of [E.O.’s] IEP. The annual IEP
Is due to Augusl5, 2014 and the FEEwill be implementé as written. An
additional review of the IEP is sdahded for the following week. Items
reviewed after the implantation datgsic] will be documented in an
addendum to the IEP. €Hlistrict’s responsibility iso implement an annual
IEP and permit full participation o&ll members of ta team in the
review/revision process...In order tmeeting these responsibilities, the
initial review and changes will be include[d] in the annual IEP. Those
sections of the IEP scheduled feview during the week of the #8neeting

with be documented in addendum, as warranted.

The District did not attachn IEP to the PWN.

School started on Monday, August 1812. Because the portion of E.O.’s |IE
relating to special educationrsiees for 2014-15 had yet tee finalized at the August 12
meeting, the District testified, and Plafhtiloes not contest, thdtom August 18 — 20,
2014, E.O. received the same room, serviaad, one-on-one aide ¢gacher as he had
received during the 2013-14 year. (Decisiof,&t 18). The Distrigthowever, stated that
on August 18, 2014, it implemented the new gtizd$ were agreed upon in the August ]
meeting. (d.)

Sometime after the parties scheduled thgust 19 follow-up IP meeting, the SET
suffered a death in her family and wentumplanned bereavemeseilve though Tuesday

August 19. Director informed Parentsaththe SET would be unable to attend tt

previously-scheduled August 19 meeting, asled whether Parents wanted to keep

meeting time and convene withduer or delay the meeting layday so that she coulc

attend. Parents opted to delay the meetirtg Angust 20 so that the SET could atten

Plaintiff also requested an updated draft ef2014-15 IEP prior to the August 20 meeting.

Upon her return from bereaventgtine SET sent Parents an updated draft of the IEP.
On August 20, the IEP Team, includigrents, reconvened to finalize E.O.

2014-15 IEP. Some minor changes were ntadbe goals agreed upon at the August

meeting. The Team also went through &ndlized the remaining portions of the IER

including adoption of the accommodation sewctin the 8/12 IEP Draft, and adoption ¢
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the special education servidesbe provided, which included the same number of miny
as were provided in the 2013-14 |IEP, but aored fewer, but broadeategories. Another
PWN and the final IEP were sentParents on August 29, 2014.

Plaintiff does not contest that the 2018HEP that was finalized and agreed up(
at the August 20 meeting wastbperative educational progndor E.O. during the 2014-
15 school year. Plaintiff makes no cdaipt as to the substance of the IEP.

V. Analysis

A court tasked with analyzing whetheistate agency has adequately providec
student a FAPE must conduct a two-part inquiboug C. v. Hawaii Dept. of Edu., 720
F.3d 1038, 1043 (9tiCir. 2013). First, a court musionsider whether the state he
complied with the Act’s procedural requirementd. “Second, [a court] must determing
whether the IEP is ‘reasonabbalculated to enable the ilth to receive educational
benefits.’ld. (quotingAmanda J. v. Clark Cnty. Ch. Dist., 267 F.3d 877, 890 (9th Cir
2001). “A state must meet both requirementsatmply with the obligtions of the IDEA.”
Id. (noting that “[w]here a court identifies aogedural violation thatlenied a student a
FAPE, the court need notdmss the second prong”).

“[P]rocedural inadequacies that resulttime loss of educatnal opportunity, or
seriously infringe the parents’ opportunity garticipate in the IEFormulation process,
clearly result in the denial of FAPE.Shapiro, 317 F.3d at 1073¢oting W.G. v. Bd. of
Trs. of Target Range Sch. Dist. No. 23, 960 F.2d 1479, B# (9th Cir. 92)). The Ninth
Circuit has stated, however, that “[h]Jarmlessgadural errors do not constitute a denial
FAPE.” |d.; seealso L.M., 556 F.3d at 910.

Plaintiff's appeal does nataise issues as to whethgE.O.'s 2014-15 IEP was
reasonably calculated to enable E.O. to rexenucational benefits; as noted by the Al
at no time has Plaintiff identéd or argued “any substantisaortcomings with the 2014+
2015 IEP as ultimately devgled and adopted.” (Decision atf 20). Plaintiff does,
however, challenge the ALJ’s findings witlgeeds to whether the Birict complied with

certain procedural requirements in the cuwratof E.O.’s 2014-15 IEP. Plaintiff first
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contends the ALJ erred in finding thatr&ats had an opportunity to meaningfully

participate in the creation ofél2014-15 IEP. He then cends that the ALJ erred whel
she concluded that the District’'s implemeiata of E.O.’s incomple IEP on August 15,
2014, and subsequent finaliwan of the IEP on August 2@014, was reasonable under th
circumstances. The Court will addressteaf these argumésin turn.

A. Meaningful Parental Participation

Parental participation in the creation a$tadent’s IEP is widely considered to be

one of the most critical procedural safeguards in the IDE¢e 20 U.S.C.

8 1414(d)(1)(B)(i) (requiring the inclusionf parents on the IEP team); 34 C.F.R.

§ 300.321(a)(1) (same}ee also 20 U.S.C. § 1415(b)(1) (requiring opportunities f¢
parents “to participate in meetings with resgedtlentification, ealuation and educationa

placement of the child”). Indeed, courts have repeatedly held that parental particij

e

o

r

patic

safeguards are “[a]Jmong the most important procedural safeguards” in the IDEA and th

“[p]rocedural violations that interfere with parental participation in the IEP formulaf

process undermine the very essence of the IDBAnda J., 267 F.3d at 882, 892. The

Ninth Circuit has explained thparental participation is kep the operation of the IDEA
for two reasons: “Parents not only represeet ltlest interests of ¢ir child in the IEP
development process, they afgmvide information about éhchild critical to developing
a comprehensive IEP amdhich only they arén a position to know.1d. at 882.

To ensure compliance with this importanandate, “the regulatory framework g
the IDEA places an affinative duty on agencies to inclugarents in the IEP process.
Doug C., 720 F.3d at 1044. The responsible publieray is required to “take steps t
ensure that one or both of the parents ofild ahith a disability ae present at each IER
meeting or are afforded an opportunity totjggrate” including “[n]otifying parents of the

meeting early enough to ensure that they will haveopportunity to attend” and

“[s]cheduling the meeting at a mutually agreed on time asckp! 34 C.F.R. § 300.322(a),

Plaintiff contends that Parents were relg provided “perfunctory parenta

participation” in the creation of E.O.’s 2014-IEP. (Doc. 22 at 6). The record does npt

-10 -

ion

174




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

support this contention. Tliest IEP meeting to discuss@®.'s 2014-15 IEP took place in
May 2014. Both the meeting notice and theNPI&t this May meeting reflect that Parents

were in attendance and participated irscdssions regarding aspects of the IEP.

Discussions of E.O.’s 2014-15 IEP then twowed during the IEP Team meeting held ¢n
August 12, where theebm completed line reviews of E:X©OPLAFFP and updated goals.

The IEP Team then finalizeddlareas that were not reaclsdhe August 12 meeting at

the August 20 meeting, in which Parents agaarticipated. In addition to the meetin

summaries, the final substance of the 2014-I5it&elf reflects Parents’ substantive inpuyt:

at least eight of the fourteen goals thareultimately approved fd.O.’s 2014-15 IEP

were suggested by Parents at the May 2014ingee In short, there were no meetings
regarding E.O.’s IEP that the Parents weod involved in. Nothing in the evidencs

suggests that Parents were excluded fraenptiocess, received insufficient notice of the

meetings, or that Parents’ input was not cogrgd by and discussed with the rest of t

9

—+

AY”4

Team. As such, the recordlies any contention from Plaintiff that Parents were not

provided the opportunitip meaningfully particigte in the creation of E.O.’s 2014-15 IEPR.

Plaintiff has not met his burden of shogibeyond a preponderance of the evidence

that the ALJ erred in finding that Parentgre given the opportunity to meaningfully

participate in the creatioof E.O.’s 2014-15 IEP.
B. Implementation of an Incomplete | EP on August 15, 2014
Parent next contends titae District implemented ancomplete IEP “in violation
of IDEA” when the District $sued a PWN on Augu 15, 2014 (beferthe Team’s August

20, 2014 meeting that finalized E.O.’s12015 IEP) because the August 15 PWN noted

that the IEP would be implemented “as writterfDoc. 22 at 5). The ALJ found that th

District “made a reasonable decision undke circumstances and based on prior

experience to implement E.O.’s goals that aldady been agreegaen at the August 12,

2014 |IEP meeting and to allow the IEP teamdasider the remaining portions of the IEP
at the August 20, 2014 IEP mig.” (Decision at 10, { 10). Plaintiff contends that the

ALJ applied an erroneous standard, arguing“thatquestion before the Court is not what
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Is ‘reasonable’ but what is lawful’.” (Doc. 26 at 2 (emphasis in original)). The Cou
disagrees.

The IDEA mandates annual review of a student’s 16#.20 U.S.C. § 1414(d)(4);
34 C.F.R. 8 300.324(b)(1)(i). E.O.'sreual IEP review date was August35The parties
do not dispute that E.O.’s IBFas incomplete on August 15,20 All parties had agreed
that a second meeting beyond the August Hallilee would be needed to finalize E.O.
IEP. Director testified thalParents had rejected the Distis request that E.O.’s IEP
deadline be extended fact that Plaintiff does not disig. The District testified that by

issuing the PWN on August 12014, it was trying to meet the annual deadline whi

e

simultaneously trying to ensure that Paseahd other members of the IEP team were

meaningfully involved in the eation of E.O.’s final IEP. Rintiff contends that when the
District issued the August IBWN, which statedhat the IEP would be implemented “g
written,” the District revealed that it hadrgdetermined the IEP before the August 1
2015 IEP Meeting” thus underming any real parental inpuiDoc. 22 at 7). The District
strongly disagrees and pointslamguage in the August 15 PWNatht says reflects that
E.O.’s 2014-15 IEP had yet to bealized and would be sufgmented by addendum afte
another Team meeting during the week of Aud@s The District contends that under th
circumstances, its partial implementationEaD.’s IEP on August 18, followed by thg
complete implementation three days laterswaasonable and did not deprive E.O.
FAPE. The ALJ agreedith the District and this Court does too.

The Ninth Circuit has held that “[w]hemcfronted with the situation of complying
with one procedural requirement of theBR or another...[an] agency must make
reasonable determination of wh course of action promotes the purposes of the ID
and is least likely to result in the denial &FAPE. In reviewing an agency'’s action in sug
a scenario, [courts] will allow the ag®n reasonable latitude in making tha
determination.”Doug C., 720 F.3d at 1046.

®> There is evidence in the radahat indicates August 18pt August 15 was E.O.’s |ER
annual review deadline, but that in abuadance of caution, and based on its pr
experience with Parents, the District limgd the earlier date to avoid claims
untimeliness. %e Decision at 5, n.11).
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In Doug C., the agency was presented with an@milar dilemmao the one faced
by the District here: conduct IEP meetingghwparental input but miss the annual IE
deadline by several days, or proceed with the IEP meeting without the participation
parent and meet the annual deadliBeug C., 720 F.3d at 1046The agency there optec

to proceedvithout the parent’s participation in order meet the deadline, a decision th

P
of tr
!

e

court found “clearly not reasonableld. at 1046. In so finding, the court stressed the vital

importance of parent participation in the IEfation process, andagtd that although
there may be “circumstances in which accardating a parent’s schedule would do mo
harm to the student’s interest than procegdvithout the parent’s presence at the IEP,’
believed that “such circumstances will be rakegithe central role pants have in helping
to develop IEPs."ld. at 1046-47.

Here, a preponderance of tbedence supports the ALJmding that the District

was reasonable in delaying the implementaticefofal IEP by three school days to ensu

all sections of the IEP werladroughly discussed with Pareatsd the rest of the IEP Team.

Plaintiff infers nefarious intent on Districtlsehalf by issuing the Agust 15, 2014 PWN.
His argument, however, necessarily chernigkp language from the August 15 PWN ar

ignores the rest of the PWN, which cleantemplates that additional IEP Team meetin

with Parents were contemplated before B TEP would be finalized. Specifically, the

August 15, 2014 PWINtates in no uncertain terms that

Public education agencies have dirraative obligation to implement an
annual IEP, while permitting full participation in the revieamd revision of

the document. In order to meet these responsibilities, the initial review and
changes will be included in the annual IEFhose sections of the IEP
scheduled for review during the week of the eighteenth meeting will be
documented in an addendum as warranted.

(August 15, 2014 PWN (emphasis added)).

The record shows that Parents had nati¢kis second meeting prior to the Augu
15, 2014 PWN being issued anere well-aware and in agreent with the District that
the IEP would not be finalizezh August 12. Plaintiff norteeless contends, without citing

to authority, that the Distrt had “no obligation™to hold the subsegnt meeting after
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iIssuing the August 15 PWNEven crediting Plaintiff's argumems true, the record show

that the Districtdid in fact hold such a meeting; Paredid in fact attend and participate

at the second meeting; and the IEP Telan fact finalize E.O.’s 2014-15 IEP on Augus
20, 2014 — a final IEP to which Pidiff has no substantive objections.

In short, nothing stemming from the Distis partial implementation of E.O.’g
2014-15 IEP on August 15 depeny E.O. of a FAPE for the024-15 school year. In the

UJ

—+

three school days before the IEP was finalized, E.O. continued to receive the spec

education services he had been receiving unde2013-14 IEP. Plaintiff does not obje¢

to any deficiencies in these services or endtthat they differed so much from what w3
to be provided to E.O. in 2@-15 that even in the shaime before the complete 2014-1
IEP was implemented, their difference depd\E.O. of an educational beneffimanda

J.,, 267 F.3d at 892.Se also AM. v. Monrovia, 627 F.3d 773, & (9th Cir. 2010)

(“Whether or not Defendant exceeded the thiy-timit, A.M. sufferedno deprivation of
education benefit and therefore has no ciginunlike what would have been a “clearly
unreasonable” decision to excludpaaent in order to meet amnual deadline, the District
here delayed finalizing E.O.2014-15 IEP by three days saathall interested parties
including Parents, could thoroughparticipate in its developmentDoug, 720 F.3d at
1046. This decision meant that the Distweiuld be out of compliance with its obligatiof
to conduct an annual review Bygust 15. In what appears to be a showing of good,
bad faith, the District attempteéd record the fact that a rew of E.O.’s IEP was ongoing
by issuing the August 15, 2014 PWN. Tphkin language of the PWN reflects tha
additional review was scheduleshd would be inaporated into théEP by aldendum.

Indeed, the evidence shows that the Distdader the circumstances, made a reasoneé
determination that the threeyddelay in complete impleméation of E.O.’s 2014-15 IEP
would be the course of the action that nmsimoted the purposes of the IDEA and w
least likely to result in a denial of a FAPE to E.Doug C., 720 F.3d at 1046 (“[w]hen
confronted with the situation of complyingtivone procedural requirement of the IDE/

or another. . . [an] agency must make a realslendetermination afhich course of action
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promotes the purposes of the IDEA and istléiksly to result in thedenial of a FAPE”).
Plaintiff's objections tlkrefore have no merit.
V1. Conclusion
The ALJ’s findings regardinthe development and creati of E.O.’'s2014-15 IEP
are supported by a preponderance of the evidence in the.rddoedvidence reflects that

Parents were afforded a meaningipportunity to participate in the development of E.O|’s
IEP and that the District's decision to onpartially implementthe IEP prior to its
finalization was reasonable under the circumstan Because Plaintiff has not established
by a preponderance of the i@ence that the ALJ erred iher findings as to the
reasonableness of the District's implementatbk.O.’s 2014-15 IEPhe has not met his
burden of proof, and his appealst be dismissed.

IT IS ORDERED AFFIRMING the ALJ Decision ofMarch 27, 2015 and
DISMISSING Plaintiffs Administrative Appeal. The Clerk shall enter judgment
accordingly.

Dated this 25th day of February, 2019.

/Honorablé Diagié J. Hdmetewa 7
United States District Jge
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