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ates of America et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ruby Gatling, No. CV-15-08070-PCT-SMM
Plaintiff, ORDER
V.

United States of America, et al.,

Defendants.

Pending before the Court are Defendlimited States of America’s Motion tc
Dismiss First Amended Compte (Doc. 45), Motion to 3tke Answer to Amended
Complaint (Doc. 42), and &htiffs Motion for Extension of Time to File
Response/Reply (Doc. 48). Plaihhas responded and the matieifully briefed. (Docs.
45, 49.) After carefully considering the ey, the Court makes the following ruling.
|. BACKGROUND

A. Statutory Background

In 1975, Congress enacted the &mdi Self-Determination and Educatio
Assistance Act of 19761SDEAA”), Pub. L. 93-638, 88 &it. 2203 (Jan. 4, 1975). “The
ISDEAA created a system bwhich tribes could takeover the administration of
Programs operated by the [Bureau of Indiaifai#s (“BIA”)].” Shirk v. U.S. ex rel.
Dep't of Interior, 773 F.3d 999, 1001"(Cir. 2014) (quotingLos Coyotes Band of
Cahuilla & Cupeno Indians v. Jdell, 729 F.3d1025, 1033 (8 Cir. 2013)) (internal

guotations omitted). Under the ISDEAA, @& “receiving a particular service from th
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BIA may submit a contract proposal to the BiAtake over the pragm, operate it as 3
contractor, and receive the money that BIA would have otherwise spent on th
program.” Shirk, 773 F.3d at 1001.

B. Factual Background

Ruby Gatling brought the present aation April 30, 2015 and amended h¢
complaint on April 12016. Under to the Beral Torts Claim Act (“FTCA”), 28 U.S.C.
88 1346(b), 2674, et seq., she alleges clawneegligence, assault, battery, and fal
imprisonment. (Doc. 39.) Plaintiff allegeésat on March 15, 2014, she was arrest
without probable cause(ld. at § 8.) Plaintiff statethat while incarcerated, Defendant
April Ashley and Eric Williams both Navajo tribal correanal officers, hit her in the
face, fractured her arm, kiell her multiple times, andréw her to the ground causing
severe head injury. _(Id. at 11 9-10.) Ridi does not allege that Defendants Delor
Greyeyes or Carlos Yazzie tiaipated in the allegedsaault and battery, but rathg
“confined Plaintiff without any legal right to d&o.” (Id. at § 29.) Furthermore, Plaintif]
alleges that the United States was negligerd treory of vicarious liability, or negligent
hiring and supervision for the “failure dhdividual Defendants [Ashley, Williams,
Greyeyes, and Yazzie] t@aform to their legal duty of care.” (Id. at § 14.)

At the time of the alleged incident, thNavajo Nation had a contract pursuant
the ISDEAA with the Secretary of the Int@rito provide “Law Eforcement-Patrol” and
“Adult Detention” services to the Navajo tan. (Docs. 45-2, 45-3.) The United State
Attorney for the District of Arizona subitted certifications that Defendants Ashley
Williams, Greyeyes, and Yazzigere engaged in the perfoamce of functions covereg
by this contract and were acting within th&pe of their employment as employees
the United States through itseawy, the Bureau dhdian Affairs. (Docs. 18-1; 44-1.)
The United States contends tligion this certification, the employees are dismissed fr
the action, and the United Statis substituted as defendanplace of the employees. 2§
U.S.C. § 2679 d(1),(2)Doc 45 at 4-6).
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II. STANDARD OF REVIEW

The defense of lack of subject matteigdiction may be raised at any time by the
parties or the Court._ See dcR.Civ.P. 12(b)(1)and 12(h)(3). Plaintiff, as the party
seeking to invoke the jurisdion of the court, bears thaurden of establishing subjeg
matter jurisdiction. See McNuit General Motors Acceptan€eorp., 298 U.S. 178, 182+
83 (1936);_Fenton v. Freedman, 748 F.288, 31359 (9th Cir. 1994). A Rule 12(b)(1

motion to dismiss folack of subject matter jurisdiction maither be a facial or a factuaIL
h

—

challenge. When the moving party fdljiachallenges jurisdiction based on t

allegations in the complainthe court must consider allgrallegations in the complaint

1%

as true, and will not look beyorte face of the aaplaint to determine jurisdiction. Se{
Safe Air for Everyone v. Meer, 373 F.3d 1035, 1039 (9@ir. 2004). On the other hand,

when a court reviews a complaint under atdal challenge, the allegations have no

presumptive truthfulness, Ritza v. Intational Longshoremen’and Warehousemen’s
Union, 837 F.2d 365, 369 (9@ir. 1988) (internal quotatioomitted), and the court is no

limited to the allegations in the pleadingshié “jurisdictional issue is separable from the
merits of [the] case.” Roberts v. Corrotheé8%2 F.2d 11731177 (9th Cir. 1987). Rather

the court that must weigh the evidence has discretion to allow affidavits, documents, ar

even a limited evidentiary hearing to resolvepdited jurisdictional facts. See Valdez V.
United States, 837 F.Supp. 1065, 1067 (EQal. 1993), aff'd, (9th Cir. 1995);
Mortensen, 549 F.2d at 891.

lll. DISCUSSION

First, Plaintiff alleges that the United $atis vicariously liable for the failure of
Individual Defendants to confor to their legal duty of care their treatment of her.
(Doc. 38 at 3-4.) Second, Plaintiff allegbat Defendants Ashlegnd Williams are liable
for battery and assault. (Doc. 39 at 5-6Finally, Plaintiff alleges that Defendant

U)

Greyeyes and Yazzie are liable for false impniment. (Doc. 39 at 6. In response, the
United States argues that under the FT@# Court does not have subject matter

jurisdiction over the claims of (1) assaalhd battery against Defendants Ashley anhd

-3-
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Williams, (2) false imprisonment against Defendant Greyeyes, (Bigeat supervision

against Defendant United Stat arising out of the battery and assault allege

committed by Defendants Ashlegnd Williams, and4) negligent supervision against

Defendant United States arising out of fatse imprisonment altggedly committed by
Defendant Greyeyes. The Court must coasidzhether jurisdiction exists under th
FTCA and whether the clais should be dismissed.

Further, in considering a 12(b)(1) motiondiemiss, the Court “is not restricted t

the face of the pleadings, but may review awglence, such as affidavits and testimony,

to resolve factual disputes concerning thistexice of jurisdictiori.McCarthy v. United
States, 850 F.2d 558, 560 (9th Cir. 1988).

A. Defendant United States of Ararica’s Substitution for Individual

Defendants

Under the ISDEAA, 25 U.S.C. § 450f, teib and tribal organizations may entg
into contracts with the federal governmecvmmonly referred to as “638 contracts
These contracts allow tribes to receive fimgdfor programs such as education and |3
enforcement if they adhere to federal regoients and guidelines. The employees of {
federally funded programs created by th688 contracts are considered employees
the Bureau of Indian Affairs. 25 U.S.C. § 450f (note). Congress has explained that:

with respect to claims resulting frothe performance of functions...under
a contract authorized by the [ISDEAAn Indian tribe, tribal organization,
or Indian contractor is deemed hereaftebe part of the Bureau of Indian
Affairs...while carrying out any sucltontract...and its employees are
deemed employees of the BureauService while actingvithin the scope
of their employment in carrying out the contract.

Id. Employees of a tribe, tribal organization, or contractor are considered fe
employees when working with the scope of their employment in carrying out t
contract. _Id.; (Doc. 45-2 416) (“For purposes of FTCA gerage, the Navajo Nation an(
its employees are deemed to be employptebe Federal Government while performin
work under this contract”).

If the tribe, tribal organization, or coattor is covered by thigrovision, any civil
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action brought against their employees “shml deemed to be an action against t
United States and will be defended by th#ofey General and be afforded the fu
protection and coverage of the Federal §@&@taim Act.” Pub. L.No. 101-121, § 315,
103 Stat. 701, 744 (1989); PuL. No. 101-512, tit. Ill, § 314, 104 Stat. 1915, 1959—
(1990). This waiver of sovereign immuniggpplies only wherehbse tribes, tribal
organizations, or contractors were actinghim the scope of their employment whilg
carrying out a 638 contract. I&hirk v. United States, 7/R3d 999, 1003-1007 (9th Cir
2014).

Under the Westfall Act, the Attorney Geral or her designee is empowered

certify that a federal employee who is sued riegligent or wrongful acts “was acting
within the scope of his office or employmenttla¢ time of the incident out of which thg
claim arose.” 28 U.S.C. 8§ 2679(d)(1), (2).té&f this certification, the employee i

dismissed from the action, amtide United States is substitdtas defendant in place of

the employee._ld. Thereafter, the casgagerned by the FTCA and is “subject to th

limitations and exceptionapplicable to those actions.” United StateSmith, 499 U.S.
160, 166 (1991) (emphasis inginal); 28 U.S.C. § 2679(d)(4).

When the United States is a defendmmtan FTCA claim,the FTCA provides
that:

[the remedy against the Wled States...for injury otoss of property, or
personal injury or death arising osstdting from the negligent or wrongful
act or omission of any employee oétlbovernment whilacting within the
scope of his office or employmenteagclusive of any other civil action or
proceeding for money damagéy reason of the same subject matter
against the employee whose act or gsiun gave rise to the claim or
against the estate of such employee.

28 U.S.C. § 2679(b)(1) (emphasis added).

Here, Defendants Wilson, Ashley, Gesgs, and Yazzie were clearly acting

within the scope of their employment,maly “Law Enforcement-Patrol” and “Adult
Detention” services as speeifi in the relevant 638 contta, No. A13AV00222 and No.
A13AV00207, between the Navajo Nationdathe United States Department of th
Interior. (Docs. 45-2, 45-:3 Therefore, Defendants Wae, Ashley, Greyeyes, anc
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Yazzie are federal employees. The United Stakésrney certified that these individua
Defendants, as federal employees, were acting within the scope of their employ
pursuant to their 638 contracts. (Docs. 48,) Accordingly, upon this certification
Defendants Ashley, Williams, Greyeyes, and Yazzie are dismissed from this actio
the United States is substituted place of them for each of their alleged actions. T

only proper party defendarg the United States.

B. Plaintiffs Claim for Assault (Claim 2), Battery (Claim 3), and False

Imprisonment (Claim 4).

Pursuant to the Westfall Act, whehe United States isubstituted for the
individual defendants, Plaintiff's claims fassault, battery, anfdlse imprisonment are
barred by the FTCA'’s limited waiver of saeggn immunity. When the United States is
defendant, the provisions of the FTCA wilbt apply to: “[a]ny claim arising out of

assault, battery, false impoisment, false arrest” and othemumerated intentional torts,

28 U.S.C. § 2680. This is sigft to an exception regardimgentional torts committed by,
federal law enforcement officers:

with regardto acts or omissions of invegtive or law enforcement officers
of the United States Government, firevisions of this chapter and section
1346(b) of this titleshall applyto any claim arising...out o&ssault,
battery, false imprisonmenfalse arrest, abuse @frocess, or malicious
prosecution. For the purpos# this subsection;investigative or law
enforcement officer” means any cf#r of the United States who is
empowered by law to execute seahto seize evidence, or to make
arrests for violations of Federal law

28 U.S.C. § 2680 (emphasis adileSection 2680(h) waiveswereign immunity for suits
against the United States arising out ofmtitgnal torts committed by its law enforcemet
officers acting within the scope their employment. See djillo v. United States, 313 F.
Supp. 2d 1146, ¥B (D.N.M. 2003).

Tribal officers are deemed employeedha BIA for the limited purpose of FTCA

coverage, subject to theactions falling “within the scope of their employment iIn

carrying out the contract or agreement.” Deparit of the Interioand Related Agencies
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Appropriation Act, Pub.L. 101-51% 314, 104 2it. 1915 (1990).However, “[t]ribal law
enforcement officers operatinghder a BIA contract or copact are not automatically
commissioned as federal officers” withiretimeaning of § 2680fh25 C.F.R. § 2680(h).
Rather, a tribal officer requires a spedal enforcement commigs (“SLEC”) issued
by the BIA before qualifying as a federalManforcement officeunder 8§ 2680(h). See
id. Accordingly, the FTCA féeral law enforcement officaxception to the intentional
tort exception does not apply tebal officers not in posssion of an SLEC. Therefore
sovereign immunity is not viied and subject matter jgdiction does not exist. Seq
Trujillo, 313 F. Supp. at 115Henin v. Cancel, 708 F.upp. 2d 1315, 1319 (S.D. Flal
2010); Williams v. Naswood, No. CV-18380-PCT-FJM, 2001 WI867520, at *1 (D.
Ariz. Mar. 14, 2011).

U

Typically, intentional torts committed byderal law enforcement officers are not

barred by sovereign immunitynder the statutory regime. Here, however, the federal

employees did not have SLEC’s. (Docs. 12-H &; 45-1 at § 5.)In his declarations,
Assistant Special Agent John Burge asserted that the Bhas not issued an SLEC to
Defendants Ashley, Williams, or Greyeyes (Bod2-1 at  4; 48 at § 5.) Because
Defendants Ashley, Williams, and Greyeyaisl not have SLECs, they will not be

14

considered federal law enforcement officared the “intentional torts” exception in §
2680(h) cannot apply to them.

Accordingly, the United States doemt waive its sovereign immunity for
Plaintiff's claims against th&nited States for assaultattery, and false imprisonment

~

allegedly committed by those BIA contraetnployees that did not have an SLEC

namely Ashley, Williams, and Greyeyes. Theref the Court concludes that it does npt

have subject matter jurisdiction over PIdirdi claims for assault, battery, and false

iImprisonment against the United States for the actions laepsWilliams, and Greyeyes

! Often referred to as “§ 314 atas.” See Shirk, 773 F.3d at 1003.

2 Defendant Yazzie dihave an SLEC. (Doc. 45)1The United States is no
seeking to dismiss the portiai the false imprisonment claim for the actions alleged
committed by Defendant YazziéDoc. 45 at 6, n.3.)

-7 -
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and dismisses them.

Defendant Yazzie was issth a SLEC before the im#nt involving Plaintiff.
Therefore, he will be considered a feddeaV enforcement officefor the purposes of §
2680(h) and is subject to the intentional tort exceptiorcoAdingly, Plaintiff's claims
against the United States for the allegedefatsprisonment actions &fazzie will not be
dismissed. Because the United States Ist#uted for Yazzie, they are responsible f
the claims against him for his alleged false imprisonment.

C. Plaintiff's Claim for Negligence (Claim 1).

In Arizona, as defined by A.R.$ 13-409, law enforcement officers have
privilege to use force to effectuate an arrest:

A person is justified in fieatening or using physicldrce against another if
In making or assisting in making arrest or detention or in preventing or
assisting in preventing the escape rafierest or detention of that other
person, such person uses or threatenuse physical force and all of the
following exist:

1. A reasonable person would belietlgat such force is immediately
necessary to effect the arrestetention or prevent the escape.

2. Such person makes known the puepo$ the arrest or detention or
believes that it is otherwise known @ainnot reasonably be made known to
the person to beriested or detained.

3. A reasonable person wld believe the arrest aletention to be lawful.

A.R.S.8 13-409.

Plaintiff concedes that the officers weauavileged to use force to effectuate he

arrest, but Defendants were negligent whesy taxceeded this pilege. In support of
her claim, Plaintiff argues thathile the officers were detaig her, they were acting in
self-defense as opposed to nmgkan arrest or detention puasu to their statutory right.
By rooting her excessive forceaains in a theory of self-defse, Plaintiff contends tha

“excessive force” is a negligenceded tort, not an intentional tort. First, Plaintiff has n

provided and the Court cannot find any Arizaaahority expressly recognizing that an

excessive force claim is rooted exclusively negligence or thaself-defense is an

applicable theory justifying aofficer making an arrest. Secoritiere are no cases or

applicable statutes that sugyeegligent-assault or neghgt-battery exist. Finally, the

-8-
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Court finds that these claims are betteitesb as 42 U.S.C. 81983 claims. See e

Graham v. Connor, 490 U.386 (U.S. 1989) (regmizing 81983 as a cause of action for

excessive force during an arrest); Velazque€ity of Long Beachy793 F.3d 1010 (9th

Cir. 2015) (utilizing 81983 as a cause oftiac for an alleged unlawful arrest an
excessive force claim).

Furthermore, the District of Columbia Court of Appeals has noted that “[i]jn
and negligence are regardednastually exclusive grounds fdiability.” D.C. v. Chinn,
839 A.2d 701, 706 (D.C. 2003The Court in_Chinn spellsut the relationship betweer

the privilege of use of force and excessive force:

[s]trictly speaking, a pole officer effecting an ars¢ commits a battery. If
the officer does not use force beyotit which the officer reasonably
believes is necessary, given the condgi@pparent to the officer at the
time of the arrest, he is clothed wyhvilege. Otherwisehe has no defense
to the battery, at least insofar as Molves the use of excessive force.”

Chinn, 839 A.2d at 706/hen negligence igled in a situationnvolving the intentional

use of force by police officers,
that negligence must bestinctly pled and baseapon at least one factual
scenario that presents an aspettnegligence apart from the use of
excessive force itself and violativef a distinct standard of card. is
tautological to speak of the applicablandard of care dseing the duty not
to use excessive force; that is thegse boundary line of the privilege
itself, and it matters not whether it é&xceeded becausé# the deliberate
intention of the officer or through mistake as to the limit of objectively
reasonable allowable force. Liability isiposed by the very nature of the
limitation of the privilege itself. So Ine, where the batteryegan with the
clear intent of the officers to itmmte a seizure, the battery did not
transmogrify into negligence by thact that the officers may have in the
process mistakenly crosb¢he line of permissible force. Any “negligence”
was inherent in the battery itseliyhich remained a battery but now
unprivileged.

Id. at 711.

Plaintiff's claim of negligence is not distinctly pled and based situation apart
from the officer's alleged use of excessivect Even if the officers “mistakenly”
crossed the line into excessifa@ce, the negligence was inherent in the battery its

The Chinn Court clarifies the fference between battery andgligence in the situation

-9-
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of an officer using excessive force:

While it may be . . . that the officereay have mistakenly believed that
they needed texert the amount of force thatethdid, that does not affect
the intentionality of the initial actioor the objective excessiveness of the
force. An unwanted touching may in iteception be intetional, a battery,
or accidental, possibly negligent. Butcenit is found to be intentional, a
battery tortfeasor is liable for tHell range of consequences, intended or
not, including harm and transferreddlility. Therefore, wiere the excessive
force is the product of a battery, an unwanted touching inherent in any
arrest, which escalates in an unl@okmanner into excessive force, the
cause of action is a battery alondathathe privilege having ended at the
point where excessive force began.ifistruct in such circumstances on a
separate and distinct tort of negligens not only doctnally unsound but a
potential source of jury confusion. It alemises the risk that even where no
excessive force is used, the juwill conclude that some undefined
negligence was present for which reliefsasime sort is justified. A battery
was committed and the officer is liableless and only to the extent that the
officer is clothed by the privilege.

Id. at 707 (citations omitted). Vén an officer is making aarrest, she or he is acting
intentionally, regardless of wvelther the force used was exceesor not. The Court agree:
with the reasoning in Ghn and will summarily dey Plaintiff’'s argument.

The United States contends that songremmunity is nd waived for cases
arising “out of” a battery or assault. The United States therefore requests dismis
Plaintiff's negligence claims which arise mftbattery, assaultypal false imprisonment:

14. The United States igcariously liable for the failure of the Individual
Defendants to conform to their legal dutf care. This includes, inter alia,
the following duties:

a. The United States is vicariously liable for the failure of the
Individual Defendants to conforito their legal duty of refraining
from causing unreasonable physicaliies, where such injuries are
caused by conduct which godseyond the real or apparent
necessities of his drer own defense.

d. The United States is vicariously liable for the failure of the
Individual Defendants to conforno their legal duty of refraining
from holding Plaintiff against hewill without proper paperwork, a

-10 -
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proper arrest or proper just cadse.
(Doc. 39 at 3—-4). The United States doesseek to dismiss theaims in subparagraphg

14(b), 14(c), and 14(e), that the United States is vicariously liable for (b) failing to pr
Plaintiff, (c) leaving Plaintiff in solitary wén she was in need of immediate medic
attention, and (e) failing to administer aid. Id.

The Court previously deteined that it did not haveubject matter jurisdiction
over claims (2), (3), and (4) because DefensiaAshley, Williamsand Greyeyes were
not federal law enforcement officers pursuam®& 2680(h) and therefore not subject
the FTCA’s waiver of sovereign immunity. 8ad on that finding, the Court will analyz
whether Plaintiff’'s negligent @ervision claims that the lited States seeks to dismis
arose out of the alleged intentional tartsnmitted by Defendants Ashley, Williams, an
Greyeyes. (Doc. 39 11 14(a), 14(d).) To deteemvhether a claim “arises out of” one ¢
the enumerated torts in the FTCA’s epten, courts “look beyond a plaintiff's
classification of the cause of action to exaenwhether the conduapon which the claim
IS based constitutes one of the torts liste§ #680(h).” Sabow Wnited States, 93 F. 3d
1445, 1456 (9th Cir. 18B) (citations omitted).In analyzing seatin 2680(h), the Ninth

Circuit sorts claims of negligee that arise out of the enumerated intentional torts in {

distinct categories:

negligence based entirely on a theory of respondeat superior (which cannot
give rise to liability on the part ahe United States under the FTCA for the
intentional torts of government enogkes) and independent negligent acts

or omissions by the government thee proximate causes of the harm
(which can give rise to liability on thegart of the United States under the
FTCA for the intentional torts of government employees).

Senger v. United States, 103&.1437, 1441 (9th Cir. 19%9af the negligence action ig

based solely under a respondeat superieorth it is barred unddhe intentional torts
exception. Id.; see also Bennett v. Unifdtdtes, 803 F.2d 1502, 1503-04 (9th Cir. 198

(explaining that the policy underlying 8268) was to insulate the government frof

* The United States seeks to dismissribgligence claim in subparagraph (d) fg
the actions of Delores Greyeyes only. Theaves the claim arising out of fals
imprisonment for the actions of Carlos Yazzie.

-11 -
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liability for acts it was powerks to prevent such as adsawand batteries where ther
was no known history afimilar behavior.)

Here, Plaintiffs claims of batteryassault, and false imprisonment we

intentional torts allegedly committed by empées of the United States, not independe

acts or omissions by the United States itseltdBese the claims of negligence against t

United States concerning the intentiortafts of Defendants Ashley, Williams, an

[1°)

(€

D

nt

he

)

Greyeyes are based solely on a theory sppoadeat superior and those intentional torts

were dismissed from the case, they cannot gaeto liability on the part of the Unitec
States under the FTCA.

Defendant Yazzie did have an SLEC asdsubject to the exception of Unite
States liability for federal law officers. Theoe€¢, the negligence claim arising out of th
alleged false imprisonment claims cenaing him will not be dismissed.

The Court finds that Plairftis negligence claim in 14(ay dismissed. The Courf
also finds that Plaintiff's negligence claim i4(d) is dismissed oylfor the actions of
Defendant Greyeyes.

In summation, all Individual Defendantsatismissed and five claims against tf
United States remain in thsase. They are: (1) False pnisonment for the actions of
Yazzie; (2) Negligent Supesion for the alleged Falskbnprisonment committed by
Yazzie; (3) Negligent Superves for the failure of thendividual Defendants to protec
Plaintiff from unreasonable uses of force dither Individual Defendants; (4) Negliger
Supervision for the negligenad Individual Defendants iteaving Plaintiff in solitary
confinement when she was in need of irdiate medical attention; and (5) Negligef
Supervision for the failure of Individual Defdants to administer aid to Plaintiff whe
her injuries had been directly caaisby the Individual Defendants.

D. Defendant United States of Ararica’s Motion to Strike Answer

Fed. R. Civ. P. 12(f) permits a pleading to be struck, in whole or in part,

advancing “an insufficient defense or"ortaining “any redundant, immaterial

impertinent, or scandalous matter.” Fed. R..®&. 12(f). Such action may be taken either
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on motion orsua sponteld. (“The court may act...on itswn; or...on motion made by 3
party.”) “[T]he function of a 14] motion to strike is toaid the expenditure of time anc
money that must arise from litigating smus issues by dispensing with those issu
prior to trial....” Sidney—Vinsti& v. A.H. Robins Co., 69F%.2d 880, 885 (& Cir.1983).

Because the Court granted the substituobthe United States for the Individual

Defendants and dismissed them from thisecathere is no longer a need for the
independent answers. Therefpthe Court will granthe motion to strike the Individua
Defendants’ answers.
IV. CONCLUSION

Accordingly, for the foregoing reasons,

IT IS HEREBY ORDERED GRANTING Defendant United States o
America’'s Notice of Substitution (Docs. ,184.) and dismisses the Individug

Defendants: April Ashley, Eric William$)elores Greyeyes, and Carlos Yazzie.

IT IS HEREBY ORDERED GRANTING Defendant United States of

America’s Motion to Dismis First Amended Complaini{Doc. 45.) Plaintiff Ruby
Gatling’s claims of (1) assault against Defant$ Ashley and Williams (Doc. 39 at 5 9]
18-22.); (2) battery against Defendants Ashley and Williams (Id. at 5-6 { 23-27
false imprisonment against Defendant &yss (Id. at 6 T 282); (4) negligent

supervision arising out of the assautidabattery allegedly committed by Defendants

Ashley and Williams (Id. at 3 § 14(a)); ad) negligent supervisioarising out of the
false imprisonment allegedly committed Bgefendant Greyeyes (Id. at 4 { 14(d)) al
dismissed with prejudice.

Left before the Court are five claims against the United States: (1) R
Imprisonment for the actions of Yazzie (.6 f 28-32); (2) Negligent Supervision f¢
the alleged False Imprisonment committed¥azzie (Id. at 4 1 144); (3) Negligent
Supervision for the failure othe Individual Defendantdo protect Plaintiff from
unreasonable uses of force by other Irdlial Defendants_(ldat 4  14(b)); (4)

Negligent Supervision fathe negligence of Indidual Defendants in leaving Plaintiff in
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solitary confinement when she was in neddmmediate medical attention (Id. at 4 |

14(c)); and (5) Negligent Supervision for the failure of Individual Defendants
administer aid to Plaintiff wén her injuries had beenréctly caused by the Individua
Defendants (Id. at 4  14(e)).

IT IS FURTHER ORDERED GRANTING Defendant United States o

America’s Motion to Strike Answer. (Doc. 46The Clerk of Court is directed to strike

the Answer filed by April Ashley, Eric Wiams, and Delores Greyeyes. (Doc. 42.)

IT IS FURTHER ORDERED DENYING Plaintiffs Motion for Additional
Time to File a Response to Matido Dismiss as moot. (Doc. 48.)

Dated this 1st day of July, 2016.
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