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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Clifford Allen Follansbee, No. CV-15-08082-PCT-GMS
Petitioner, ORDER

V.

Charles L. Ryan, et al.,

Regpondents.

Pending before the Couatte Petitioner Clifford Alle Follansbee’s (“Petitioner”)
Petition for Writ of Habeas Corpus (“Petiti’), (Doc. 1), and Motion for Evidentiary
Hearing, (Doc. 21); and UniteStates Magistrate Judge Dealo M. Fine’s Report and
Recommendation (‘R & R”), (Do@22). The R & R recommendsat the Court deny ang
dismiss the Petition with prggice, and deny the Motiofor Evidentiary Hearing as
moot. (Doc. 22 at 23.) Petitioner filed a tignebjection (“Objection”) to the R & R.

(Doc. 25.) Thus, the Court will make a devo determination of those portions of the

R & R to which an objection immade. 28 U.S.C. 8§ 636(b)(1)nited Sates v. Reyna-
Tapia, 328 F.3d 1114, 112@th Cir. 2003) (en banc)For the following reasons, the
Court accepts the R & R and denies and dismisses the Petition with prejudice, and
the Motion for Evidentiey Hearing as moot.

BACKGROUND

The R & R sets forth a detailed factuabgprocedural background of this case,

which neither party objected. The Court therefadopts this backogund as an accurate
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recital, but will provide a brief summary here.

In January 2008, Petitiongras convicted in CoconinGounty Superior Court of
sexual assault, sexual conduct with a mirsexual exploitation of a minor, kidnapping
and obstructing a criminal ingggation. These charges agazut of two incidents wherg
Petitioner forced his fifteen-year-old stepdaughter to engage in sexual conduct with
Petitioner was sentenced to 2p€ars in prison. His conwion was affirmed on direct
appeal by the Arizona Court djppeals. Petitioner then filed a petition for review in tf
Arizona Supreme Court, which was denied.

Petitioner then filed for post-contion relief (“PCR”) in Coconino County
Superior Court. His appointed PCR coundelfa notice of review and of no colorabl
claims, and was appointed &ot as advisory counsellhe PCR petition was denied b}
the trial court and denied bihe Arizona Court of Appes] and again, the Arizons
Supreme Court declined review.

Petitioner filed the instant Petition in ti@ourt on May 13, 2015He alleges six

grounds for relief: (1) judicial bias as egitted by the trial judge’s failure to announg¢

certain evidentiary rulings tthe jury, (2) prosecutorial misconduct in alluding to ti
victim’s chastity, (3) the admission of expe&stimony that improgrly vouched for the
victim’'s credibility, (4) proscutorial misconduct in 8nuating that Petitioner hac
drugged the victim, (5) actions of the victitmer mother, and her émds in the gallery
that improperly swayethe jury’s sympathies,ra (6) double jeopardy.
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The magistrate judge submitted an R & R to this Court. The R & R recommend:

that Grounds 2, 3 and 5 be denied as proedighuttefaulted, and that Grounds 1, 4 and

be denied as failing to demdregde that the Arizona Court éfppeals’ decision affirming

Petitioner’'s conviction was contrary to, @n unreasonable application of, clear

established federal law, or based oruareasonable determination of the facts.
DISCUSSION

l. Legal Standard

This Court “may accept, reject, or modifyn whole or in part, the findings of
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recommendations made by the magistrate judg8.'U.S.C. 8§ 636(b){1 It is “clear that

the district judge must review the magidé judge’s findingand recommendations de¢

novo if objection is made, but not otherwise.”United States v. Reyna-Tapia, 328 F.3d
1114, 1121 (9th Cir. 2003) (enrg. District courts are not required to conduct “a
review at all . . . of any issue thiatnot the subject of an objectionThomasv. Arn, 474
U.S. 140, 149 (1985).

Under the Antiterrorism and EffectiveeBith Penalty Act 01996, the Court may
not grant habeas relief unless it concludes thatstate’s adjudication of the claim (1
resulted in a decision that was contrarydojnvolved an unreasonable application ¢
clearly established federal law, as determibgdhe Supreme Court of the United Statg
or (2) resulted in a decision that was basedn unreasonable determination of the fa
in light of the evidence prested in the state court pesding. 28 U.&. § 2254(d).
I. Analysis

A. Grounds 2, 3, 4,5 and 6
The magistrate judge found that Petitida&srounds 2, 3 and 5 were unexhaust

and procedurally barredDoc. 22 at 7-12.) Petitioner deno objection to this finding.
(Doc. 25 at 3.) This reliegethe Court of its obligation teeview this portion of the

R & R. Nevertheless, the Court has rewwewthe magistrate gige’s finding as to

Grounds 2, 3 and 5 and findkat it is well-taken. TheCourt therefore adopts the

magistrate judge’s finding and recommdation as to Grounds 2, 3 and 5.

The magistrate judge fourtat Petitioner's Grounds %4, and 6 were exhausted
but that Petitioner failed to demonstrate atitiement to habeas relief on these Grounc
(Doc. 22 at 19-23.) As todke Grounds 4 and 6, the Objection states “Petitioner rest
the argument of his argument.” (Doc. 2528t) Simply reasserting the grounds of t
Petition is not an effective objecti necessitating deovo review. See, e.g., Bryant v.
Ryan, No. CV-08-831-PHX-DGC JJM), 2009 WL 185683, at *1 (D. Ariz. June 29,
2009) (“Merely reasserting tlgrounds of the petition as afvjection provides this Court

with no guidance as to whatmions of the R & R Petitionazonsiders to be incorrect.”);
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see also Fed. R. Civ. P. 72(b)(2Arequiring “specific written olgctions to the proposed
findings and recommendations”). This relieves @ourt of its obligation to review thig
portion of the R & R. Nevertheless, theouWt has reviewed the magistrate judge
finding as to Grounds 4 and 6 and finds tha well-taken. The Court therefore adop
the magistrate judge’s finding anccoenmendation as to Grounds 4 and 6.

B. Ground 1

To understand Petitioner’s objections te thagistrate judge’s findings on Ground

1, it is necessary to understand the ppe@rgument Petitioner rieas in Ground 1.
Ground 1 is a claim of judicial bias on thertpaf the trial court jdge who presided ovel
Petitioner’s trial. Specifically, Petitioner arguthat “[t]he trial court deliberately tippec
the scales of justice in favor of the StateAwsizona [by] fail[ing] to properly disclose

bench conference decisions tfetored the Defendant to tl]ier-of-fact.” (Doc. 1 at

11.) Petitioner lists ninsidebar conferences; six occuagiafter a defense objection, and

three after a State objectionld.(at 16.) He argues that “the trial court establisheq
distinct pattern” by failing to announce thalge’s sustaining of defense objections a
Issuing no curative instrucins, but announcing the sustaipiof State objections and/o
issuing curative instructions.ld) The problem, as Petitioner sees it, is that while 1
jury was instructed that ‘i the Court sustained an objem to a lawyer’s question, you
must disregard it and any answer given,” (Dbs-15 at 45, Ex. | [R.T. 01/17/08] at 44

the jurors would not kow to disregard the answer thed been given if they did not

know that the objection had been sustained.

Petitioner asserts that theatrjudge’s “conscious actbf failing to convey his
rulings on these defense objeasoconstituted “egregious vailons of due process an(
fair trial” which couldonly be the product of incompetor bias. (Doc. 25 at 21-23,
Because of the trial judge’s “numerous y&arn the bench, Petitioner reasons, he co
not be incompetent and must therefore be biadedat(22—-23.)

The bulk of Petitioner’s objection, liberalgonstrued, is that the magistrate judg

dismissed Ground 1 on the ba#liat the jurors were instried not to speculate on wha
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the answers to objected-to questionight have been, when the heart of Petitioner’s

Ground 1 argument addresgbs answers that juroextually heard. He makes severa

ancillary objections regarding the magistratelge’s reasoning and citations to th
record.
1. Preliminary matters
a. Review of state court decisions

Petitioner's Objection, and indeed all bis filings, express frustration that th
various courts reviewing hislaims have allegedly misuacstood or simply failed to
address his judicial bias argument. Thegistaate judge noted that the “absence
explicit rulings” on Petitioner’s judicial biadaims in PCR proceedings may have be
due to waiver under Arizona Rule of Crimindtocedure 32.2(a)(3)(Doc. 22 at 15.)
The state courts did not, however, makeexplicit finding of waiver. 1¢.) Thus, as the
magistrate judge explainethis Court may still addressahmerits of Petitioner’s claim
under the rule ofarrisv. Reed, 489 U.S. 255, 261-62 (1989).

Petitioner argues that it makeno sense to find thdahe state court decisions

upholding his convictions againslaims of judicial bias were not contrary to clear
established federal law when those decisaidsnot explicitly discss the merits of the
judicial bias argument. (Doc. 25 at-1IB.) But “[w]hen a federal claim has bee
presented to a state court and the state cosidéraied relief, it maipe presumed that the
state court adjudicated the claim on the mentthe absence of any indication or stat
law procedural principles to the contrary.Harrington v. Richter, 562 U.S. 86, 99
(2011). Section 2254(d) “does not require aestaturt to give reasonefore its decision
can be deemed to V& been ‘adjudicated on the merits.ld. at 100. Therefore, it is
proper to consider whether the Arizo@@urt of Appeals desion denying Petitioner
relief on his judicial bias claim was “contraiy, or involved an unreasonable applicatic
of, clearly established Federal law,” or wassed on an unreasonable determination
the facts in light of th evidence presented28. U.S.C. § 2254(d).
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b. The magistrate judge’s citations to the record

Petitioner also asserts that several ofrttagistrate judge’s record citations poir

to irrelevant portions of the record and #fere do not support ¢hmagistrate judge’s
decision. This assertion appears to leesed on some unfortunate confusion

Petitioner's part, rather than any error on gaet of the magistrate judge. The pap

copy of the record filed by éhState is separated into Baits, A through U, with each

Exhibit paginated beginning 4t The electronic docket ffilner separates some of the

Exhibits into multiple PDF files, which amach individually pagirtad beginning at 1.

It

For example, Exhibit H comprises electoilocuments 15-12, 15-13, and 15-14. Pdge

1 of Document 15-14 is page 210 of Exhibit H. On the occasions Petitioner argue
the magistrate judge’s record citations do not support the magistrate judge’s asss
this appears to be because tnagistrate judge used theatonic PDF page numbers
while the Petitioner thought these were the pappy Exhibit pagewumbers. All of the
magistrate judge’s record citations do, ictfasupport the assertion for which they a
cited. To the extent that Petitioner did naise further argumentgbout the citations he

could not find} the Court will nevertheless discuss eamtull in its de novo analysis.

For sake of clarity, parallel ctians using each format will besed when referencing this

record, along with thaccompanying trial date.
2. The merits of the judicial bias argument
a. Casdaw
Moving to the merits of the judicial biataim, as an initial matter, Petitioner cite
no cases where a judge’s failure to announageetiary rulings made at sidebar has be
held to be either error ifts own right or evidence qgudicial bias. The Court has
likewise found none. This igot surprising. “[JJudicial rulings alone almost nev
constitute a valid basis” for finding bias or partialitiziteky v. United Sates, 510 U.S.
540, 555 (1994). Thus, hale trial judge here simplgverruled the defense objections

! That being said, the majority of the titms Petitioner misintgreted were to the
very same portions of the record Petitioreted as the basis for his Petition ar
discussed elsewhere in his Objection.
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a claim of bias would be difficult if not impos$e to make. In such factual context, it
would not be logical to sathat an unfavorable ruling raot serve for a basis for @
finding of bias while a favorable ruling can.

This is especially so given the high lhi@ar demonstrating judicial bias. There is

“presumption of honesty and intégi accorded to adjudicatorsi\ithrow v. Larkin, 421

U.S. 35, 47 (1975). Overcong this presumption on fedéraabeas review of a state

court decision is partidarly difficult. A federal court ondirect review will only lose this
presumption when the judgerdenstrates “an ‘extremely high level of interference’ |
the trial judge which creates ‘a pervasolenate of partiality and unfairness.’Duckett
v. Godinez, 67 F.3d 734, 740 {B Cir. 1995) (quotindgJnited States v. Del.uca, 692 F.3d
1277, 1282 (9th Cir. 1982 But even that stringent show falls short of demonstrating

the required Due Process violation to justiigoeas relief from a state court judgmeint.

Id. Various Ninth Circuit cases illustejust how high this bar isSee, e.g., id. at 740—
41 (no Due Process violation where tri@ud judge “expressedlear frustration and
hostility” toward one defense witness ardljring examination ofanother, “told the
prosecution to ‘once in a while thrawan objection for the heck of it”};Jnited Sates v.
Martin, 278 F.3d 988, 996-97 (9th Cir. 2008 (Due Process violation where trial judg
at sentencing called defendant'stimony a “crock of baloney”)United Sates v.
Wilkerson, 208 F.3d 794, 798-99t{® Cir. 2000) (no Due Process violation where tri
judge suggested the prosecution add a charge against defendant and commented
community was “tired” of the charged crime).

Petitioner's argument falls hert of demonstrating any kind of judicial bias, I¢
alone bias that goes beyoncdeawa “pervasive climate of gality and unfairness” to rise
to the level of a Due Process violatiomhis becomes abundanttyear through a close
review of the sidebars Petitiongtes as evincing judicial bias.

b. The sidebars
The first of the nine sidebars came oredi examination during the State’s cas

in-chief. The witness was testifying abouteat message conversation with the victin
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and the State sought to bring out testignabout the “tone” inthe victim’'s text

messages. (Doc. 15-6 at Z%. E [R.T. 01/10/08ht 28.) The exchange leading to the

sidebar was as follows:

Q: You said you had two sepsraconversations, first if we
can talk about the tone tfe first conversation.

A: The one where it was the “good night” talk.

Q: That is the last one and’#talk about tle middle of the
night now?

A: The middle of the night.
[Defense counsel]: Can | be heard at sidebar?

(Doc. 15-6 at 29, Ex. E [R.T01/10/08] at 28.) At sidmr, defense counsel raise
objections on hearsay and foundation groumdshe had done prido the sidebar and
continued to do subsequeto it. (Doc. 15-6 at 29-3Ex. E [R.T. 01/1@8] at 28-30.)

The objection was sustained fmundation, but the judge ditbte that the evidence migh

be admissible once proper foundation were. lgidoc. 15-6 at 31, Ex. E [R.T. 01/10/0§]

at 30.) This ruling was not announced to jtimg, but therewas no need tannounce it.
No testimony had beesilicited prior to the request fordabar; there wasothingfor the

jury to disregard.

The second sidebar came soon afttaring the same section of testimony:

Q: From your conversation witthe victim] during this 4:00
hour, can you describe your pmession of the tone of the
conversation?

A: The tone that came off to me was a sense of being scared.

[Defense counsel]: Same objextias to hearsay. Your honor,
can | approach again?

(Doc. 15-6 at 33-34, Ex. E [R 01/10/08] at 32—33.) Again, the trial judge sustai
defense counsel's objection doundation, while noting that the evidence might
admissible if proper foundation were laid. o® 15-6 at 36-37, Ex. E [R.T. 01/10/08]
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35-36.) Subsequently, the State laiditoidal foundation andlieited testimony as to

the tone of the text message conversation:

Q: Did she seem to—the tonef those various [prior]
conversations is what | am looking for, was that tone
consistent what your desctipn of her personality, bright,
funny, happy? Or was it different or varying?

[Defense counsel]: Same objection, foundation.

The Court: Overruled.
The Witness: As we wereréit going out upuntil the 11th

there was no Froblems, we got along and she was just like
you said, mostly happy for the most part.

[ ]

: Just let me ask this geaéquestion. The conversation
that gou had with her by textessage, after midnight on
October 12th, was that a differegpe of tone from previous
conversations?

A: Very much so.

Q: What did that conversation make you feel like or make
you want to do?

A: It made me very nervous, very frustrated.
Q: What did you want to do?

A: | knew that she was alaed by something . . ..

(Doc. 15-6 at 41-42, Ex. E [R 01/10/08] at 40—41.) Thus there was no harm in failing

to instruct the juryto disregard testimony as to a “sed’ tone, since similar testimony
was soon admitted.

The third sidebar occurred the followimay, when the State elicited on direq
examination of a police dettive that Petitioner had &e interviewed by the police
twice. (Doc. 15-8 at 104, Ex. F [R.T. 01/a8] at 103.) Defenseounsel objected and
asked for a sidebar. (Doc. 15-8 at 105, EXR.T. 01/11/08] at 104.) At sidebar, th
trial judge sustained the objection and offetedjive a curative ingiiction, but defense

counsel agreed that thisghit do more harm than good:

The Court: . . . [I]f you want téorm some form of curative
instruction that is fine, | cacertainly do one. But the only
problem is, again the curative insttion it brings attention to
the ringing of a bell that shoultbt have been rung, so | will

-9-
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allow, if you want to have eurative instruction, no problem.

[Defense counsel]: Your Hond should put on there | agree,
once the bell is rung, it makes it worse . . . .

(Doc. 15-8 at 10607, Ex. R.T. 01/11/08] at 105—-06.)Thus this sidebar, far from
indicating bias, shows the tripidge’s deference to defemgounsel concerning how hg

wished to proceed to avoidgjpudice to his client. Petither certainly cannot complair

of the judge’s failure to give a curative ingttion when that failurevas at the reasonablé¢

behest of defense counsel.
The fourth sidebar occurred during that8ts direct examirieon of a witness who

conducted a medical examinatiof the victim. It was triggered by this exchange:

Q: If a person has never had sdxdationships before, they
have a sexual relationship, tisere something physical that
changes as a result of their first sexual experience?

A: Not necessarily.

Q: Do you have any afogy of statistics and research on that
subject?

A: There is a growing bodyf medical literature that
references the number of abmal exams, meaning genital
wgury, after abuse or after vaginal penetration. _

[Defense counsel]: | will obje@nd ask to approach sidebar.

(Doc 15-11 at 27, BEXG [R.T. 01/15/08] at 26 The sidebar that followed demonstratg
that defense counsel’s objectiaias not directed at the centt of the witess’s answer

but rather where he believed the cowkgquestioning was improperly heading:

[Defense counsel]: Any objeot is that any evidence of

actual numbers, percentages of examinations that are normal

or abnormal fo Iowmﬁsexual_encc_)unteactual numerically

sétatlntg that violates what | believe iset forth by our Supreme
ourt. ...

[..]

The Court: How . . . is herejudiced by giving out this
information because the questiis, can you have a normal
genital examination after having sex?

[Defense counsel[That is not objectionable, that particular
guestion. What is objectionables, have you read about

-10 -
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particular statistics. . . . | don’t believe he can go iet@act
numbers.

(Doc. 15-11 at 27-28, Ex. G [R 01/15/08] at 2627 (gphasis added).) The sidebg
ended with the judge cautioning the prosecutuirto delve any furthi@nto statistics, but
there was no ruling that the testimony thad flaus far been elicited was improper, af

thus no need tmstruct the jury to disregard it.

The fifth sidebar followed almost immexdely. In continuing to question the

witness, the prosecutor again used the ghtfisst sexual encounter,” to which defens
counsel objected, and the jugalled for a sidebar. (Dod5-11 at 31, Ex. G [R.T.

01/15/08] at 30.) The sidebar discussi@mmaerned the judge’s prior ruling that the

victim’s virginity was not to be raised.

[The State]: | was speaking nfic] in general terms, | am

trying to establish if you logkand you see an injury, does
that tell you sex or no sex. lrcdack off of that. [The issue

of virginity] is not where | was intending to go.

The Court: Then back off ofrit sexual experience, | think
your first question regarding injury to the hymen was
appropriate. | think the flowing of it, “first” sexual
experience” so on and so forththink you are close to that
issue of my ruling, and so | am gomlg to sustain the objection.
If you will”just confine it togeneralities, | think you will

probably be safer on this. Okay?

(Doc. 15-11 at 32, Ex. G [R.T. 01/15/08] at)3As before, the prdéém was not with any
testimony elicited from a witness but rathvth the prosecutor’s question, from whic
the jury might have inferred facts about thetwn’s virginity. Bu the jury had been

instructed at the beginning of trial thaadt®ments, arguments agdestions made by the

lawyers were not evidence. (Doc. 15-4 atZB Ex. D [R.T. 01/09/08] at 150-51.) The

jury was again so instructeat the end of the trial. @. 15-15 at 44-45, Ex. | [R.T
01/17/08] at 43—-44.) Jurieme presumed to follow insttions they are given.See

Weeks v. Angelone, 528 U.S. 225, 234 (20). Whether an addinal curative instruction
at the end of this sidebarowld have beneficially augmed the preliminary and final

jury instructions, or instead would simplyveare-rung a bell that should not have be
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rung in the first place, is matter over which reasonable people could disagree. Tha
trial judge reasonably declined to give an additional curative instruction is not indic
of judicial bias.

The sixth and final sidebar on a defense objection came during the State’s
examination of Petitioner. Unlike the previous five sidebars, here the objection

madebefore the witness had a chance to answerdhjected-to question. There was th

no improperly elicited evidenctor the jury to disregardand no need for a curative

instruction. (Doc. 15-13 at 81-85, BX. [R.T. 01/16/08] at 200-04.) As Petitione
acknowledges, the juryas instructed not tepeculate on the answers to any questid
which were objected to. (Dot5-4 at 26—-27, Ex. D [R.11/09/08] at 150-51; Doc. 15;
15 at 45, Ex. | [R.T01/17/08] at 44.)

Thus, with respect to the six sidebarattbame as a result of defense objectio
there was only one where any ultimatehadmissible witness testimony had beg
elicited. And that sidebar concludadth defense counsel asking the judgeto issue a
curative instruction.

By contrast, of the three sidebars Petiér cites that arodeom a State objection

where the judge did announce his ruling, the imgolved the admission of an exhibit,.

(Doc. 15-12 at 100-02, Ex. H [R.T. 01/16/08P&t-101.) The second and third sidebs
came in the same line of questioning as eaitter. The latter othese invtved an
extremely prejudicial answer\gn by the Petitioner as witnesghere he stated that thg
victim had done something “illegal.” (Dot5-13 at 32, Ex. H [R.T01/16/08] at 151.)
Immediately prior to that, there was a brief sidebar over a line of questioning de
counsel had begun, which the prosecutor epyly foresaw as leaty to impermissible
testimony regarding bad acts. (Doc. 15-13KBtEx. H [R.T. 01/16/084t 150.) At the
end of this sidebar, the judge announced ltledtad sustained the State’s objection. T
did not benefit the State the detriment of the Petitionér.

> The magistrate judge also noted thaté&irieast one instance the State asked
approach the bench, counsefgued an evidentiary issuand the judge made n{
announcement regardingetinesolution of that issue oncestbidebar ended.” (Doc. 22 §
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Thus, the magistrate judge was correatancluding that angoncerns arising out
of the sidebar conferences Petitioner cites veoperly addressed ljury instructions,
and Petitioner’s objection onighpoint is overruled.

Petitioner does make an ancillary objectionhis point which must be addresse
He argues that the R & R fi4%rying to claim both sideof the same coin” on the
speculation issue. Petitioner contends thatrtfagistrate judge’s finding that the jur
was effectively instructed not to speculate matters not on evidea, on one hand, is
inconsistent with the magistrate judgehoting that the jury could “infer” from
subsequent questioning whether an unanoed ruling was sustained or overrule
(Doc. 25 at 4-5.) But this is not inconsrgte Inferring what arevidentiary ruling was
from subsequent questioiy does not lead to the considera of facts not in the record;
speculation about matters notemidence, by definition, does. Petitioner’'s objection
this point is overruled.

C. The trial record as a whole

More broadly, the trial record aswhole does not support Petitioner’'s claim ¢
judicial bias. The record flects numerous occasions where fadge, in his discretion,
made decisions favorable to Petitioner. Ptmithe start of trial, when Petitioner wa|

representing himself, Petitioner requested thairlvestigator be allowed (at the expen

of the County Legal Defender’s Office) ta@mpany him during the entire trial. (Dog.

15-2 at 8-12, Ex. C [R.T. 01/@8B] at 7-11.) Although # Legal Defender’'s Office
expressed unease at the “highly unusual” estjuhe judge granted it, acknowledging ti

importance of putting Petitioner on faér a footing as possible:

In this case Mr. Pizzi has be@mvolved extasively with |
think almost every aspect dr. Follansbee’s defense, much
like the Flagstaff Police Departmiehas been involved with
the State’s investigation, sthe county will just have to
recognize it in this case andeticounty will hae to—I think

18.) Petitioner finds the citano“perplexing and difficult tacomprehend,” (Doc. 25 at
18-19), likely because of the confusion disged earlier. The stance the magistrate

cites occurred during the defense’s closinguarent. (Doc. 15-16 at 12-14, Ex. | [R.T.

01/17/08] at 108-10.) It furer supports the finding that there was no unfair differer
in the trial judge’s treatent of the parties.
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the county has an obligation to make sure, under these
circumstances, sufficient fundseaavailable for this, so | will
authorize six days. If you needore, believe me, if you need
more than that, you can bring that up at that time.

(Doc. 15-2 at 12, EXC [R.T. 01/08/08] at 11.)
The trial jJudge cautioned the prosecutotha close of the State’s opening again

any improper vouching and offered to give a curative instruction:

The Court: Listen Ted, wheyou were doing your opening
statement | heard you useetlphrase, “You will see that
certain evidence is entirely consistent with [the victim’s]
statement,” there wasn’t an obj®n by Brad, but | want to
caution you from engagg in any kind of vouching for the
credibility of your witness, or #hdirect of theevidence that
K_ou believe—I don’'t know ifldefense counsel wants] any
ind of instruction or you—

[Defense counsel]: | will leit go for now. Your Honor,
obviously | didn’t hear what you—I typically always object to
vouching and | thought you igathe evidence would be
consistent with her statementsther than her statements
were—I| believe her statements are true, but | appreciate the
Court’s concern.

(Doc. 15-4 at 66, Ex. D [R.T. 01/09/08] at 190.)
The trial judge again called a sidebad aautioned the prosecutor when he gre

concerned that the prosecutodisect examination of a jioe detective was approaching

impermissible topics:

The Court: I'm a little concernedith some of his answers,

they are ?ettmghtop close to trect that he is in custody, and

received from the jail propertyoom, his answer on that, and

so you really need to run @it questioning on him, on this,

?hk_ay, Ted? And make sure he doesn’'t go any further with
IS.

[Defense counsel]: | apprecidteat, | certainly don’t want to
overemphasize the fact that vas in custody or | certainly
dhqn’t_ want that to, in any way&now he was in custody all
this time.

(Doc. 15-7 at 97-98, Ex. E [R 01/10/08Jat 217—18.)

There is no reasonable basis to find thattrial judge harbored any bias again
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Petitioner. The Arizona Court of Appealscision affirming Petiiner’'s conviction was
therefore not contrary to, or an unreasonapmplication of, cleayl established federal
law, or based on an unreasormmafletermination of the facts.
CONCLUSION

Petitioner’s objections to the R & R areeowled, and the R & R is adopted i
full.

IT IS ORDERED:

1. MagistrateludgeFine’sR & R, (Doc. 22), IiACCEPTED.

2. Petitioner's Petition for Writ of HabedaSorpus pursuant to 28 U.S.C.

§ 2254, (Doc. 1), iDENIED andDISMISSED WITH PREJUDICE .

3. Petitioner's Motion for Eviddrary Hearing, (Doc. 21), iIDENIED AS
MOOT.

4. The Clerk of Court shall termate this action and enter judgmel
accordingly.

5. Pursuant to Rule 11(a) of the RulBoverning Section2b4 Cases, in the
event Petitioner files an appe#the Court declines to isswa certificate of appealability
because reasonable jurists would not find @oeirt's proceduratuling debatable.See
Sack v. McDanidl, 529 U.S. 473, 484 (2000).

Dated this 22nd day of March, 2017.

Honorable G. Murna Snow
United States District Jug

-15 -

)

nt




