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e
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Deborah O’Grady-Spea No. CV-15-08088-PCT-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Pending before the Court is Plaintileborah O'Grady-Spear’'s appeal from tH
Social Security Commissioner’s denial of her application for disalmétyefits, disability
insurance benefits, and supplemental sgcuncome under the ®@l Security Act.
Plaintiff argues that the administrativewlajudge (“ALJ”) erred by finding that
(1) Plaintiff's fiboromyalgia is neither meditpa determinable nor seere, (2) Plaintiff's
migraines are not severe, and (3) Plainsf not credible. Te Court now rules on
Plaintiff's appeal.

l. Background

A. Procedural Background

On November 24, 2010, Plaintiff filed application for disability and disability
insurance benefits. (Tr. 16)On December 8, 2011, PI&ih filed an application for

supplemental security incomeéd) In her applications, Pldiiff alleged a disability onset

! Citations to “Tr.” are to the certifie administrative transcript of record.

(Doc. 17).
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date of May 31, 20071d.) Plaintiff's claims were initiallydenied on Jul\.8, 2012, and
upon reconsideration on November 1, 2014.) (Plaintiff timely requested a hearing
which was conducted befod J Paula Fow via videoconfence on July 16, 2013d()
On September 19, 2013, th&LJ issued an unfavorable decision. (Tr. 26). Aft
Plaintiff's request for review by the Soci@kcurity Administration Appeals Council wa
denied, she commenced this action in fatleourt on May 5, 2015. (Doc. 1).

B. Plaintiff’'s Background

Plaintiff was born in 1951 and livesitw her husband in Flagstaff, Arizona.

(Tr. 48, 97). Plaintiff completkhigh school and multiple yesaof college before working
for several decades as a boe&ger, auditor, office manageacGcounting clerk, and retai
manager. (Tr. 48, 61, 72). Curtbn Plaintiff’'s sole source of income is from retiremel
social security beefits. (Tr. 49).

In 2006, an ALJ determ@d that Plaintiff was disabled and entitled to soc
security benefits from September 4, 2000 digto August 31, 2005. (T75). Durng that
closed period of disability, Plaintiff fiered from the following impairments:
fibromyalgia, asthma, obesity, sinus problerif$ective disorder-moderate, and cervic
arthritis. (Tr. 73). The ALJ found, howevethat on September 1, 2005, Plainti
“experienced ‘medical improweent’ related to her ability to work” and “retained th
residual functional capacity to perfornrsedentary exertional work.” (Tr. 74)
Consequently, as of September 1, 2005, Btbiras not been found disabled under soc
security standards. Plaintiff now seeks disgbwith an alleged onset date of May 31
2007. (Doc. 1).

Il. Legal Standard

The ALJ’s decision to deny benefits will b@erturned “only if it is not supporteq
by substantial evidence @ based on legal errorMagallanes v. Bower881 F.2d 747,
750 (9th Cir. 1989) (quotatioomitted). “Substantial evideet means more than a mer
scintilla, but less than a preponderarReddick v. Chaterl57 F.3d 715, 720 (9th Cir
1998).
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“The inquiry here is whether the recordadeas a whole, yields such evidence @s
would allow a reasonable mind to accty conclusions reaed by the ALJ."Gallant v.
Heckler, 753 F.2d 1450, 1453 (9tir. 1984) (citation omitted)n determining whether

there is substantial evidente support a decision, the Court considers the record as a

whole, weighing both the ewdice that supports the ALX®nclusions and the evidenc
that detracts from the ALJ's conclusioi&eddick 157 F.3d at 720'Where evidence is

D

susceptible of more #@m one rational interpretation, i the ALJ's conclusion which
must be upheld; and in reaching his fimgh, the ALJ is entitledo draw inferences
logically flowing from the evidence.Gallant, 753 F.2d at 145&itations omitted)see

Batson v. Comm’r of the Soc. Sec. Adn869 F.3d 1190, 1193 (9tir. 2004). This is

because “[t]he trier of fact and not thevimving court must resolve conflicts in th

1%

evidence, and if the evidencan support either outcomegthourt may not substitute it$
judgment for thaof the ALJ.” Matney v. Sullivan981 F.2d 1016, 1® (9th Cir. 1992);
see Young v. Sullivag11 F.2d 180, 8(9th Cir. 1990).

The ALJ is responsible for resolving cbeis in medical testimony, determining
credibility, and reslwing ambiguities.See Andrews v. Shalala3 F.3d 1035, 1039 (9th
Cir. 1995). Thus, if on the whole record befdine Court, substantial evidence supports
the Commissioner’s decision, the Court must affirnsée Hammock v. Bowesiv9 F.2d
498, 501 (9th Cir. 1989%ee alsat2 U.S.C. § 405(g). On the other hand, the Court “may
not affirm simply by isolating a spdim quantum of supporting evidenceédirn v. Astrue
495 F.3d 625, 630 (9th €i2007) (quotation omitted).

Notably, the Court is not charged wittviewing the evidence and making its own
judgment as to whether Plaintiff is or mot disabled. Rather, the Court’s inquiry Is
constrained to the reasons asserted by th&akid the evidence rali@ipon in support of
those reason§ee Connett v. Barnha@40 F.3d 871, 874 (9th Cir. 2003).

A. Definition of Disability

To qualify for disability baefits under the Social Sady Act, a claimant must
show that, among other things, she is “uraléiisability.” 42 U.S.C. § 423(a)(1)(E). Thg

U
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Social Security Act define&disability” as the “nability to engagan any substantial
gainful activity by reason of any medicallytdeminable physical or mental impairment
which can be expected to resultdeath or which has lasted @an be expected to last for
a continuous period of not less than 12 montltk.§ 423(d)(1)(A). A person is:

under a disability only if his physicalr mental impairment or impairments
are of such severity that he is rartly unable to do his previous work but
cannot, considering his age, educat@amd work experience, engage in any
other kind of substantigiainful work which existén the national economy.

Id. § 423(d)(2)(A).
B. Five-Step Evaluation Process
The Social Security regulations setrtfo a five-step sequential process for
evaluating disability claims20 C.F.R. § 404.1520(a)(43ee also Reddi¢ckl57 F.3d at
721. A finding of ‘hot disabled” at any step in thegsential process will end the inquiry|.
20 C.F.R. 8 404.1520(a)(4). The claimant beaeshilrden of proof at the first four steps,
but the burden shifts to t@ommissioner at the final stelReddick 157 F.3d at 721. The
five steps are as follows:
1. First, the ALJ determines whethee thlaimant is “doing substantial gainful
activity.” 20 C.F.R. § 404520(a)(4)(i). If so, the claimant is not disabled.
2. If the claimant is not gainfully enpled, the ALJ next determines whether the
claimant has a “severe medically deterafile physical or mental impairmentld.
8 404.1520(a)(4)(ii). To be considered seyd#ne impairment mustsignificantly limit[]
[the claimant’s] physical or mental ability to do basic work activitiés.’8 404.1520(c).
Basic work activities are the “abilities and apdiés to do most jobs,” such as lifting,
carrying, reaching, understand, carrying out and remembering simple instructions,
responding appropriately to co-workerand dealing with changes in routing.
8 404.1521(b). Further, the impairment mughex have lasted for “a continuous perigd
of at least twelve months,” be expected to tassuch a period, dyve expected “to result
in death.”Id. 8 404.1509 (incorporatl by reference ind. 8§ 404.1520(a)(4)(ii)). The

“step-two inquiry is ade minimisscreening device to dispe of groundless claims.’

-4 -
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Smolen v. ChaterB0 F.3d 1273, 1290 (9th Cir. 1996} the claimant does not have a
severe medically determinable impairmehen the claimant is not disabled.

3. Having found a severgnpairment, the ALJ next determines whether the

impairment “meets or equals” one of the impairments listed in the regulations. 20 G.F.

8 404.1520(a)(4)(iii). If so, the claimant isufed disabled without fther inquiry. If not,
before proceeding to the nestep, the ALJ will make a finding regarding the claimant
“residual functional capacity bad on all the relevant medicaid other evidence in [the]
case record.1d. § 404.1520(e). A claimant’s “residuinctional capacity” is the most
he can still do despite all his impairments;luding those that arnot severe, and any
related symptomdd. § 404.1545(a)(1).

4. At step four, the ALJ determines whet, despite the impairments, the claimant
can still perform “pats relevant work.” Id. 8§ 404.1520(a)(4)(iv). To make this
determination, the ALJ compares its “residwactional capacity assessment . . . with the
physical and mental demands of [ttlaimant’s] past relevant workld. § 404.1520(f).
If the claimant can still perforrthe kind of work he previolys did, the claimant is not
disabled. Otherwise, the Alpfoceeds to the final step.

5. At the final step, the ALJ deternaim whether the claimant “can make an
adjustment to other work” that exists in the national econdtny® 404.1520(a)(4)(v). In
making this determination, the ALJ conmid the claimant’'s “residual functional
capacity” and his “age, educatioand work experienceld. § 404.1520(g)(1). If the
claimant can perform other work, he is naahled. If the claimant cannot perform other
work, he will be found disabled.

In evaluating the claimant’s disabilitynder this five-step process, the ALJ must
consider all evidencen the case recordbee id.8 404.1520(a)(3)id. 8 404.1520b. This
includes medical opinions, records, self-repdrsymptoms, and itid-party reporting.
See id.88 404.1527, 404.1529; Social Secumuling (“SSR”) 06-3p, 71 Fed. Reg.
45593-03.
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C. The ALJ’s Evaluation under the Five-Step Process

At step one of the sequential evaluatmpmocess the ALJ found that Plaintiff didl
not engage in substantial ghihactivity since her allegednset date of May 31, 2007|
(Tr. 18). At step two, the ALJ concludetiat Plaintiff had the following “severeg
impairments: diabetes mellitus; fibromyalgs&nus migraines; asthma and obesityd:)(
The ALJ deemed these impaents “severe” because e “have caused and will
continue to cause more than minimal woekated functional limitations.” (Tr. 18-19)
At step three, the ALJ detemed that Plaintiffs mentalmpairments did not meet of
equal any of the listed impairments in ®acial Security regulations. (Tr. 20).

Before moving to step to, the ALJ conducted an RRf&termination in light of
Plaintiff's testimony and the g¢éctive medical evidenceld)) The ALJ found that
Plaintiff “has the residual functional capigcto perform mediumwork” with several
physical limitations and stated that her dilmyalgia “does not meet the requirements $et
forth by the Social Security Administrean needed for the determination that
fiboromyalgia is a medically determinablepairment.” (Tr. 20, 22). The also ALJ found
that Plaintiff’'s “medical records do not camt any objective findings suggesting that her
migraines have imposed significant limitati on her ability to perform basic work
activities for any continuous2-month period.” (Tr. 23).

At step four, the ALJ found that baksen the assessed RFC, Plaintiff could
perform her past work of accounting cledffice manager, and retail manager. (Tr. 25).
At step five, the AL3Heclined to make aalternative finding thalPlaintiff could perform
other jobs existing in the national econorfiy.. 25—-26). Because &htiff could perform
her past work, the ALJ held thataiitiff was not disabled. (Tr. 26).

[ll.  Analysis

Plaintiff makes three arguments for wikhe Court should set aside the ALJ]|s
decision and remand her case for furthercpealings. Specifically, Plaintiff asserts that
the ALJ erred in her findings regarding Ptdffs (1) fiboromyalgia, (2) migraines, and
(3) credibility. (Doc. 19). The Courtilvaddress each gument in turn.

-6 -
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A. Whether the ALJ Properly Considered Plaintiff's Fibromyalgia
1. Background

The Court first turns to Plaintiff's arguent that the ALJ erred by finding that

Plaintiff's fiboromyalgia was neither “meditta determinable” nor‘severe.” (Doc. 19 at

4-10). Initially, Plaintiff assertthat the ALJ’s fibromyalgia findings were contradictory.

(Id.) Particularly, Plaintiff finds internally iransistent the ALJ’s factual finding at ste
two that Plaintiff's fiboromyalgia was “severahd the ALJ’s later finding that Plaintiff's
fibromyalgia was “not medically determinable.ld( at 5-6)° Regardless of the
decision’s consistency, Plaintiff contentlsat the ALJ erred in concluding that heg
fibromyalgia was not “meadally determinable.” Ifl. at 5). Plaintiff asserts that the AL
inaccurately found that she failed to e$itdb the requisite number of tender poin
needed for fibromyalgia and that all othmatential causes of her symptoms had be
excluded by a licensed physiciaid.(at 4-14). Plaintiff insist that the ALJ’s error was
not harmless because it made “meaningfudigial review [impossible] since, by

definition, the ALJ’s error isn error of omission.”ld. at 9-10).

In response, the Commissioner arguestti@aiALJ’s decision is not contradictory].

(Doc. 23 at 4-8). The Commissioner explairet the ALJ found Plaintiff's fibromyalgia

to be a “severe” impairment at step twaldfa]lthough the ALJ’s wording may not have

been clear, the ALJ did not conclude thatdimyalgia was not a ndecally determinable
impairment.” (d. at 6). According tothe Commissioner, when éhALJ stated that
Plaintiff's fibromyalgia “does not meet threquirements set forth by the Social Secur

Administration needed for the deterntioa that fiboromyalgia is a medically

O
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determinable impairment,” (Tr. 22), the ALJ was “explaining that Plaintiff's medical

records during the relevant period detractechfRlaintiff’'s claims ofdisability following

her alleged onset date,” (Doc. 23 at 6)eThommissioner also asserts that substantial

evidence supports the Als conclusion that the recorlidence did not establish thg

2 Due to this inconsistency, Plaintiffcares that the ALJ erred by finding that hd
fibromyalgia was “neither ‘meditlg determinable’ or ‘severe.”ld. at 4).
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requisite number of tender points or thatlicensed physician excluded all othg
impairments before diagnosiijaintiff with fioromyalgia. (d. at 6-8).
2. Analysis
Regarding Plaintiff's fiboromyalgia, the ALJ found, in relevant part:

3. The claimant has the following severe impairments: diabetes
mellitus; fibromyalgia; sinus migraines; asthma and obesity.

The medical evidence of recodbcuments the existence of the
above-mentioned impairments. Thaiotant’'s symptoms arising from her
diabetes mellitus; fibromyalgia; sinumsigraines and asthma have caused
and will continue to cause more than minimal work-related functional
limitations. As such, the undersigniads these impairments ‘severe.’

(Tr. 18-19) (internal citations omitted).

The record contains several faences to the diagnosis of
fiboromyalgia. However, these medicedécords do not cdirm that the
claimant has the requisite number of tender point find{jlogsany tender
points) and there is no evidence tliaensed physicians have excluded
other impairments as required ISR 12-2p. Moreover, physical
examination shows gait and station agrimal’; head and neck as ‘normal’
alignment and mobility[;] and the spingps and pelvisshow ‘normal’
alignment and mobility with no defoiity. Consequently, the undersigned
finds that this impairment does nwmieet the requirements set forth by the
Social Security Administration eBeed for the determination that
fibromyalgia is a medicallgeterminable impairment.

(Tr. 22) (internal citations omitted).

The Court agrees with Plaintiff that the ALJ’s findings are internally inconsist
The Commissioner’'s artful attempt to oecile the findings by rewording them i
unpersuasive. As readily seen, the ALJ expressly found at step two that Plai
fibromyalgia was a “severe impairment,” tbwhen crafting the RFC, stated that ht
fibromyalgia was not a “medically determaiole impairment.” There can be no deb3g

that these findings contradict each anothsran “impairment’must be “medically

determinable” to be “severe3ee20 C.F.R. § 404.1520(a)(4)(ii)). The Court therefofe

concludes that the ALJ’s findings regardiPlgintiff’'s fibromyalgia were in error.

Nonetheless, not all errors mandate reakof an ALJ’s non-disability decision. If
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an error is “harmless,” i.e., “inceaquential to the ultimate nondisabilit
determination[,]” reversal is prohibiteolina v. Astrue 674 F.3d 11041115 (9th Cir.

2012) (quotations omitted). The burden of establishing thagror is harmful normally
falls upon the party attackirthe agency’s determinationld. at 1111 (citingShinseki v.

Sanders 556 U.S. 396, 409 (2009 In this case, the ALperformed a full five-step
evaluation and crafted Plaintiffs RFC aftBnding that her fibromyalgia was not 4
medically determinable impairment. (Tr. 22hus, the ALJ’s inconsistent findings dic
not prevent a complete revieof Plaintiff's application. Accordingly, if substantial
evidence supports the ALJ’s finding that Plaintiff's fiboromyalgia was not a medig
determinable impairment under the Sociat&ity Rulings (“SSR”), the Court will not
reverse the ALJ’s decision because thermakinconsistency would be harmless.

For fiboromyalgia to be considered adreally determinable impairment, Plaintifi

must establish the following three elements: (1) a history of widespread pain, (2) at

eleven positive tender points on physicabmnation, and (3) evidence that othg
disorders that could cause the symptomsigms were excluded kg licensed physician.

SSR 12-2p. Here, the ALJ found that Plaintiff'dibromyalgia was not a medically

determinable impairment forweral reasons. First, the ALJ@a&ined that the record was

devoid of any medical evidence estabighithe requisite number of tender points.

(Tr. 22). Second, the Al stated that Plaintiff failed tprovide any ewmence that a
licensed physician excluded all other impairments before diagnosing fiboromyédgia.
Third, the ALJ considered th&taintiff was purportedly dgnosed with fibromyalgia in
1985 but was able tawork for nearly two deen years thereaftedd() Finally, the ALJ
noted that Plaintiff did not see speciali$ts treatment and her physical examinatic
showed normal findings as to her gait, statihead, neck, spine, ribs, and peg.)(

Plaintiff argues that the ALJ erred in her findings regarding tender points

% The Court notes thaven if all three of these elements are proven, SSR 11
does not obligate the Social ceeity Administration to find that a claimant has
medically determinable impairment of fibrgaigia. Rather, SSR 12p states that the
Social Security Adminisation “may find” same.

-9-
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exclusion of other impairments. (Doc. 19%6ai). Plaintiff cites several documents in th
record in attempt to show that she established the regonismber of tender pointdd()

However, some of the medical evidence RiHiidentifies is fromseveral years before
Plaintiff's alleged onsedate of May 31, 2007See (Tr. 341). Morever, the 2010
consultative examiner report to which Ptdincites does not establish the requisi
number of tender points and fiact observes that Plaintiffas capable of working with
only minor limitations. (Tr. 375-81) (noting thAtaintiff “was tender at points delineate
for fiboromyalgia as well as control points lretween” but could ‘tand and/or walk” for
six to eight hours peworkday anchad no limitatons sitting)* On the other hand, Glenr|

R. Kunsman, a 2012 consultee examiner whose opiniomas assigned “great weight’

by the ALJ, diagnosed Plaintiff with “fiboromyalgia with 18 positive tender points.

(Tr. 426). However, Dr. Kumsan concluded thaPlaintiff's conditions would not
“impose any limitations for 12 continuous monthslfd.Y Because a medically
determinable impairment must be expectetasd for twelve months or result in deat}
see20 C.F.R. § 404.1509, substantial evidengepsus the ALJ’s finding that Plaintiff
failed to establish the requisite number of tender points.

Plaintiff also contends she provided eande that a licensed péigian rejected all

other potential causes of her symptoms befiemgnosing fiboromyalgia. (Doc. 19 at 7-8).

The Court disagrees. As before, Plaintiff poitatsnedical records that were applicable
her prior disability between2000 and 2005.1d¢.) However, the ALJ who awardec
Plaintiff benefits for that closed period sdemlly found that Plaintiff improved from her
disability and was not disabled as of gust 31, 2005. (Tr. 75). Accordingly, an
evidence establishing Plaintiff’'sbiiomyalgia before that daig irrelevant to the presen
inquiry of whether her fibromyalgia was a dieally determinable ipairment at the time
of the alleged onset date in this case,yMd, 2007. Beyond thisnaterial, Plaintiff

identifies no other evidence showing that a licensed physician excluded all other ¢

* Similarly, Plaintiff cites to a 2006 regowhich does not expressly state that all

other potential causes of r|mmptoms had been exclud&ee(Tr. 337).
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of her symptoms before diagnosing fibromyafyiaccordingly, subsantial evidence
supports the ALJ’s finding that Plaintiff fadeo show that a licensed physician exclud
other causes of Plaintiff's symptoms and signs before diagnosing fibromyalgia.
3. Conclusion for Plantiff’'s Fibromyalgia
For the reasons set forth above, afteoHl[ing] at the record as a whole t
determine whether the ALJ’s error alters the outcome of the case,” the Court cong
that although the ALJssued contradictory findings as Riaintiff’'s fiboromyalgia, the
error was harmless as it was “insequential to the limate nondisability
determination.™Molina, 674 F.3d at 1115.
B. Whether the ALJ Properly Consdered Plaintiff’'s Migraines
1. Background

Plaintiff next argues that the ALJ errbg finding that Plainff’'s sinus migraines

were “severe” but not “vocationally severgDoc. 19 at 10-14) (citing Tr. 18, 23)|

Plaintiff asserts that “[t|hé\LJ provides no exjlnation for why shéound migraines to
be ‘severe’ but then concludi¢hat there was no evidencatlhhey ‘imposed limitations.’
. . . [}t is impossible as a matter of lafer impairment to be severe and cause
limitations at all.” (Doc. 24 a4) (citations omitted). Plaintiffurther asserts that the AL

erred by considering “objective medicahdings” when reviewing the severity of

Plaintiff's migraines because migraines ar&iagnosis of exclusn.” (Doc. 19 at 12).
Plaintiff also insists thathe ALJ erred by not expssly considering Listing of
Impairment — Adult Listing (“Listing”) 11.03.d. at 11).

In response, the Commissioner explaitat “[rlather than questioning the

existence of [Plaintiff's] badaches, the ALJ noted a ladk evidence that these
headaches imposed significant limitation @work activity.” (Doc. 23 at 9). The

Commissioner argues the ALJ properly adesed objective medal evidence when

> Plaintiff states that Dr. Kunsman notélgat Plaintiff has a “long history of
fiboromyalgia.” (Doc. 19 at 7). Dr. Kunsmahowever, never expssly excluded all other
impairments. (Tr. 421-26).
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determining the severity of Plaintiffs migrainedd.f Finally, the Commissioner
contends that while the ALJ did not “ewgssly” consider Listing 11.03, the AL
“implicitly” analyzed the Listing. Id. at 10).
2. Analysis
The ALJ made the following findings: X Plaintiff's migraines were a “severe’

impairment at step two, (Tr. 18-19), arf@) Plaintiff “failed to prove she has 4§

vocationally ‘severe’ migraine condition” bause her “medical records do not contai

any objective findings suggsg that her migraines haweposed significant limitations
on her ability to perform tsc work activities for any continuous 12-month period
(Tr. 23). As with fiboromyalgia, the Court agrees with Plaintiff that these findings
internally inconsistent. A “severe” impairmemeans the impairmetdignificantly limits
[a claimant's] physical or mental abilityo do basic work dtwities.” 20 C.F.R.
8 404.1520(c). At step two, the ALJ determirikdt Plaintiff’'s migraines were a “sever

medically determinable impairment” but faliexpressly to the contrary when crafting

Plaintiff's RFC. This was error.

Nonetheless, as outlined above, reaersf a non-disability determination ig
improper if the ALJ’s error was harmless. this regard, Plaintifiasserts that the ALJ
erred by reviewing “objective medical findings$ a means to reject Plaintiff's subjectiV
pain testimony. (Doc. 19 at 12). Howevatthough the existence of subjective pal

testimony cannot be rejected solely dueldok of corroboratig objective medical

evidence, an ALJ may properlpok to objective medicaévidence to determine the

vocational severity of aapplicant’'s complaintsSee Rollins v. Massanafi61 F.3d 853,
857 (9th Cir. 2001) (“While subjective pabestimony cannot be rejected on the sd
ground that it is not fully corroborated kgbjective medical evidence, the medic
evidence is still a relevant factor determining the severity dfie claimant’s pain and its
disabling effects.” (citing20 C.F.R. 8 404.1529(c)(2))Here, the ALJ found that
Plaintiff's “medical recordsdo not contain any objective findings suggesting that

migraines have imposed sigweiint limitations on her &ty to perform basic work
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activities for any continuou$2-month period.” (Tr. 23). Beyond her own statements

severity, Plaintiff does not point to any evidence in the reestdblishing that her

migraines imposed more than minimalated work limitations. Thus, assuming thie

existence of Plaintiff's migtines, the ALJ properly reviead the “objective findings” of
the medical record and found the severitytred migraines to be nominal. Accordingly
substantial evidence supportise ALJ’s finding that Platiffs migraines were not
“vocationally severe” due to the lack ‘@hbijective findings” in the medical recordd()®
Moreover, the ALJ did not commit revédske error by not expressly identifying

Listing 11.03 in the decisiorkisting 11.03 identifies nonenvulsive seizures as thos

which cause significant interence with daytime activitieslere, the ALJ considered the

relevant aspects of Listing DB in her analysis by discussi the lack of evidence tha
Plaintiff's migraines causedgiificant interference in basdaily activities. (Tr. 23).
3. Conclusion for Plaintiff's Migraines
Based on the foregoing, the Court findattthe ALJ erred by issuing contradictor|
findings as to Plaintiff’'s migraines; howaydecause this error wanconsequential to
the ALJ’'s ultimate non-disability determinai, it was harmless. Therefore, the Col
will not remand for further proceedings based on this error.
C. Whether the ALJ Properly Considered Plaintiff's Credibility
1. Background
As her final contention of error, Plaifitargues that the ALJ improperly found he
to be non-credible withoutonsidering her documented lack health insurance ang
“incredibly strong work record.” (Doc. 1@t 14). The Commissioner responds th
Plaintiff failed to establistmer inability to afford medicatoverage. (Doc. 23 at 12). Thg
Commissioner also contends that the ALJ slgsis of Plaintiff's work history was 4|

reasonable interpretan of the evidenceld. at 13—-15).

® The Court notes that following her allegenset date, Plaintiff consistently and

repeatedly denied havingyaproblems with headache®ee(Tr. 361, 394, 439, 444, 452
468, 472). Although the ALJ dinot cite these documenits the decision, the ALJ
properly relied upon the laak evidence as to the severity of Plaintiff's migraines.
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2. Analysis
a. Health Insurance
Plaintiff argues that the ALJ erred Irer credibility determiation by failing to
consider Plaintiff's “documentedack of health insuranc€Doc. 19 at 14). According to
Plaintiff, the ALJ erred by “cit[ing] lack obbjective evidence imddition to alleged
‘conservative treatment’ as a basis to tkget her symptoms without acknowledging h¢
lack of medical insurance[.]’ld. at 15). The record, howevealpes not establish tha
Plaintiff lacked the means tobtain necessary medical treatment. Simply becaus

claimant does not have medical insurancesdu® mean that she cannot obtain necess

medical treatment. On the contrary, Plaifgitestimony clearly ndicates that she has

been able to obtain the necaysmedications for her ailmentSee(Tr. 54-56) (listing

current medications as estrodiol, metforngnaifenesin, furosemide, atenolol, Lisinopri,

levothyroxine, Effexor XR, albuterol spragzmacort, and nortriptyline). Plaintiff doe
not point to evidece that establishes she was unablafford necessary treatment due |
a lack of health insurance, and her treatmrenbrds indicate that she has been ablég
obtain ongoing medical care throughdwer alleged disability periodsee(Tr. 337-39,
347-68, 386-420, 438-53, 462—79). Consequestlylaintiff failed to establish that sh
was unable to afford necessary medical treatmentAtldedid not err by considering
Plaintiff's “conservative treatment” as a factdiminishing Plaintiff's credibility.
b. Work History

Similarly, Plaintiff asserts that the ALJdred by failing to consider her “incredibly
strong work record” in the edibility analysis. (Doc. 19 at 15). The Court disagrees. 1
ALJ expressly examined Plaintiff's testimothat she quit her previous job immediate
after she was awarded disability benefits by phior ALJ. (Tr. 23).This evidence alone
is a “clear and convincing” reason for disateq) Plaintiff and, in fact, is “affirmative
evidence of malingering.See Berry v. Astryes22 F.3d 1228, 1235 (9th Cir. 2010
(holding that ALJ properly found “affirmate evidence of malingering” because th

claimant “reported that he wanted to dolunteer work but refrained for fear o
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impacting his disability beng$, and claimed disability dag from hislast day of
employment even though heraited at the hearing that Heft his job because his
employer went out of business and probatbuld have worked longer had his employer
continued to operate”)Bruton v. Massanayi268 F.3d 824, 8289th Cir. 2001),as
amendedNov. 9, 2001) (finding that ALJ propgrdiscredited a claimant’'s testimony
because he “stated at the admsiirdtive hearing and to at léase of his doctors that he
left his job because he was laid offth@r than because he was injured”).

To the extent Plaintiff argues that hemcredibly strong work record” establishes
that she is credible, the G disagrees. The ALJ exmsly considered Plaintiff's
testimony that she had beereato work for over twenty ya's with her impairments ang
determined that this factor detractednfré’laintiff’'s credibility. (Tr. 23). An ALJ may
properly discredit a social security claimartéstimony if the claimant was able to work
with the allegedly disabling impairmentSee Morgan v. Comm’r of Soc. $€69 F.3d
595, 601 (9th Cir. 1999) (discrediting a claimtia testimony in parbecause he held hig
previous job while under éhsame allegedly disablingpnditions). Altlough Plaintiff

argues that similar evidence has beenrpntded as indicating credibility, the ALJ'$

finding was a rationale and permissible interpretation of the evidence that must b

upheld.SeeGallant, 753 F.2d at 1453.
3. Conclusion for Plaintiff's Credibility
Based on the foregoing, the Court conchideat the ALJ did not err in finding
Plaintiff to be non-credible. The reasoappealed by Plaintiff constitute “clear and

convincing” reasons fatiscrediting her testimony.

’ Even without considering these tweasons, the ALJ provided multiple other
“clear and convincing” reasons for findingaRitiff's testimony to be non-credible thu
requiring the ALJ’s decision to be uphefke Carmickle v. Comm’r of Soc. Sec. Admin.
533 F.3d 1155, 116219 Cir. 2008). Namely, #nALJ also noted Plaiiff's daily activity
level, ability to effectively control her syrtams with medication, and self-reporting that

U

her impairments do not impact her daily activities. (Tr. 23). As Plaintiff does not contenc

the ALJ erred in these eas, she waived doing sBee Indep. Towers of Wash. vy.
Washington350 F.3d 925, 929 (9th Cir. 2003).
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V.  Conclusion
For the reasons set forth above,
IT IS ORDERED that the final decision of th€ommissioner of Social Security
is affirmed. The Clerk of Court shall entedgment accordingly anérminate this case.
Dated this 7th dagf September, 2016.
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