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i Community College District, et al Doc.

WO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Daniel Hamilton, No. CV-15-08095-PCT-GMS
Plaintiff, ORDER

V.

Yavapai Community CollegBistrict, et al.,

Defendants.

Pending before the Court is Defendddrth-Aire, LLC (“North-Aire”), Justin

Scott (“Scott”) and Angela Scott's Mohoto Dismiss (Doc. 49). For the following

reasons, the Motion is grantedpart and denied in part.
BACKGROUND

Plaintiff-Relator Hamilton’'s Complainélleges that Defendants North-Aire and

Scott violated the False Claims Act (“RQ by knowingly assisting Yavapai Collegg
(“Yavapai”) to submit false cleas to the Department of Yexan's Affairs (“VA”). (Doc.
1.) Defendant North-Aire is managby Defendant Scott. (Doc. 1 at 3.)

In October of 2011, North-Ae entered into an agreemevith Yavapai to offer an
Associate of Applied Science (“AAS”) degréer airplane operations. (Doc. 1 at 6
Under the agreement, North-Aigrovided the flight courseomponent of the airplane
program (“PPA”) while Yavapaoffered all of the ground tnaing. (Doc. 1 at 7.) North-
Aire would then invoice Yavapai for the cestf the flight course, and Yavapai woul

submit these invoices to the VA. (Doc. 11at) The result of B system was that
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North-Aire was reimbursed by funds Yavapageived from the VA. (Doc. 1 at 11.)

To receive education bettefunding from the VA, Yavpai and North-Aire had to
comply with Regulation 42Qlor the “85/15 Rule.” 38 C.F.R. 8§ 21.4201(f)(2)(i).
Regulation 4201 requires thab more than 85% of students enrolled in a specific course
of study be supporteby the VA or by theanstitution at any give time. 38 C.F.R.
8§ 21.4201(a). The institution is responsifdereporting these numbers accurately to the
VA. 38 C.F.R. 8§ 21.4201(f). A separd&B/15 calculation is requed anytime a course
varies in a material way from another, sashthrough degree regements, length, or
course objectives. 38 C.F.R.8 21.4201(e).

Plaintiff-Relator Hamilton is a formeemployee of Yavapai. He asserts that
“[from the inception of the Airplane Bgram in spring 2012,” North-Aire nevef
complied with the 85/15 RulgDoc. 1 at 11-12.) Insteakde alleges that the Defendants
conspired with Yavapai to knowingly count students as non-supported who werg
eligible for that status. (Doc. 1 at12.)

According to the Complaint, there were sew tactics employed by the
Defendants to accomplish this. First, Hamilemserts that beginning spring 2012, the
Defendants allegedly included students thate not admitted to the program, part-time
students, students receiving financial aid fribm institution, and adents that were not
currently taking flight courseas “non-supported” students tbeir calculations. (Doc. 1
at 14.) Additionally, Hamiltoralleges that North-Aire paitbr certain civilian students’
tuition, but never veterans. (Dot at 35.) North-Aire alsparticipated in a scholarshiy
program with Yavapai to donate 1,000lldss for every NorthAire student that
graduated. (Doc. 1 at 36.) However, thifi@arship program never benefited a single
veteran, and was allegedly tatgd at only providing suppdudr students that would later
be classified as “non-supped’ for the purposes of the 85/15 calculation. (Doc. 1 at 36.)

Hamilton’s Complaint also asserts théavapai, with North-Aire’s knowledge,
created a combined AMprogram in summer 2013 to siead the VA into believing that

its four independent flight programs wexsingle program under the 85/15 Rule. (Doc| 1
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at 37.) On July 30, 2012, meeting was held where Morgan, an executive for Yavaj
voiced concern over creating the combiAddl' program because heas unsure how the
“VA would analyze the combinedegree for 85/15 compliance.ld() Defendant Scott
was present at this meetingg.j Despite this uncertainty, éhDefendants participated ir
the combined degree program beginning in summer 2@L3B. (

Additionally, beginning infall 2013 Defendants “knowingly counted ineligibl

non-airplane flight majors as non-suppdr&udents in 85/15 compliance calculations.

(Doc. 1 at 38.) These included high schoaldshts that were part of a Joint Technolog
Education District (“JTED”) program. JTEBtudents had differemtegree requirements
from those in the AAS Airplan®rogram. (Doc. 1 at 39.hese differences led Ms
Jarrell, a Yavapai employee, to inform Ypaaa and North-Aire representatives tha
“there is a statute statinghfg programs] can’t count th&TED students as civilians.’

(Doc. 39.) Despite uncertaintggarding the legality of éhprogram, North-Aire started

Dal,

|

D

At

to include JTED students as non-supported students in their 85/15 complianc

calculations in fall 2013.1d.)

Hamilton asserts that each of these amdes constitutes a violation of the Fals
Claims Act, and that the Defendants failtwerepay the federal government for funds
received during this time period violates tiegerse FCA provisiorilhe Defendants now

bring a Motion to Dismiss under Rule 12(b)()e to the Complaint’s perceived failur

to allege the requisite scienter for a viaatiof the FCA. Therefore, at issue here |i

whether Relator Hamilton adequately alleghd requisite scientesigainst the current

Defendants.

DISCUSSION
l. Legal Standard

To survive dismissal for fiare to state a claim pursuato Federal Rule of Civil
Procedure 12(b)(6), a complaint must contain more thabels and conclusioh®r a
“formulaic recitation of the elements of a cause of attianmust contain factual
allegations sufficient tdraise a right to relief above the speculative léveBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007). Whila complaint need not contair
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detailed factual allegations . . . it must pléadbugh facts to statecéaim to relief that is

plausible on its fac®. Clemens v. DaimlerChrysler Corh34 F.3d 1017, 1022 (9th Cir
2008) (quotingTwombly 550 U.S. at 570).“A claim has facial @usibility when the

plaintiff pleads factual content that allowstbourt to draw the reasonable inference tf
the defendant is liable fahe misconduct allegedAshcroft v. Igbal556 U.S. 662, 678
(2009) (citingTwombly 550 U.S. at 556). The plausibility stand&dks for more than g
sheer possibility that a defesuat has acted unlawfully. Véhe a complaint pleads fact
that are'merely consistent witha defendars liability, it ‘stops short of the line betwee
possibility and plausibilityof entitlement to relief. 1d. (quoting Twombly 550 U.S. at
555) (internal ttations omitted).

When analyzing a compldiffor failure to state a claim under Rule 12(b)(a]ll
allegations of material fact ettaken as true and construed in the light most favorabl
the nonmoving party. Smith v. Jacksqr84 F.3d 1213, 121 (9th Cir. 1996). However,
legal conclusions couched as factual gdleons are not given a presumption ¢
truthfulness, and'conclusory allegations of lawnd unwarranted inferences are nq
sufficient to defeat a motion to dismissPareto v. FDIG 139 F.3d 696, 699 (9th Cir
1998).

Because the FCA targets falsity, the heightened pleading standard of Rulg
applies to FCA claims.Cafasso, United States ex rel.&en. Dynamics C4 Sys., Inc
637 F.3d 1047, 1054 (9th Cir. 2011). Rule 9@x)uires that a party alleging fraud “muj
state with particularity the circumstances dnsng fraud or mistake.”Fed. R. Civ. P.
9. This requires the party to establisheé'twho, what, when, vene, and how of the
misconduct charged, as well as what itsdaor misleading about [the purportedl
fraudulent] statemenand why it is false.”Cafassg 637 F.3d at 1055 (internal citation
and quotations omitted). Rufb) does provide that “rfiee, intent, knowledge, and
other conditions of a persomrsind may be alleged generally.Fed. R. Civ. P. 9(b).
However, qui tam claims arigj under the FCA must allegifficient facts illustrating

that the defendant's scienter wentybed “innocent mistaks, mere negligent
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misrepresentations, and diffames in interpretations.”U.S. v. Corinthian Colls.655
F.3d 984, 996 (internal citats and quotations omitted).
Il.  The False Claims Act and the 85/15 Rule

The FCA imposes liability on any individuthat knowingly defrauds the federg
government. 31 U.S.C. 8§ 3729. Sectio3®b) of the FCA empowers individuals t
“file suit on behalf of the United Stateseking damages from perss who file false
claims for government funds.Hooper v. Lockhed Martin Corp.,688 F.3d 1037, 1041
(9th Cir. 2012). To establish a claim undes tHCA, a plaintiff must establish that th
defendant acted knowingly. The FCA aefs the terms “knowirlg’ and “knowing”:

(A) that a person, with spect to information—

(i) has actual knowledge of the information;
(ii) acts in deliberate ignoranoé&the truth or falsity of
the information; or
(i) acts in reckless disregardtbi truth or falsity of
the information; and

(B) require no proof of specific intent to defraud

31 U.S.C. 8 3729. Accordingly, a plaintiffrtadequately plead scienter for the purpos
of the FCA if he alleges that thefdadant acted with reckless disregard.

A defendant may act in relelss disregard for the falsitf the information if he

fails to familiarize himself with the legakquirements for government compensatig

See United States v. Mackh®61 F.3d 821, 828 (9tkCir. 2001) (those who seek

government funds have a “duty familiarize themselves with the legal requirements
payment.”); United States v. Boursea®31 F.3d 1159, 1168 ® Cir. 2008). In
Bourseau the Ninth Circuit explained that thegislative history of the FCA indicateo
that “in defining knowingly, Congress attemgt® reach what has become known as t

‘ostrich’ type situation where andividual has ‘buried hisdad in the sand’ and failed tq
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make simple inquiries which would alertrhithat false claims are being submitted,.

Bourseay 531 F.3d at 1168 (9th €Ci2008) (internal citationand quotations omitted).
Therefore, “individuals and camictors receiving public funds have some duty to mak
limited inquiry so as to be reasonably certtiay are entitled to ghmoney they seek.”
Id. However, “proof of mistakes is not ewdce that one is a cheat, and the comm
failings of engineers and other scietgtisre not culpable under the ActMagood v.

Sonoma Cty. Water Agendl F.3d 1465, 147®th Cir. 1996) (inkrnal citations and
guotations omitted). Theremrreckless disregard requishowing of something morg

than negligenceld.

Regulation 4201 states thée “Department of Veterarifairs shall not approve
an enrollment in any courserfan eligible veteran, not already enrolled, for any peri
during which more than 85 percent of the stidenrolled in the course are having all
part of their tuition, fees asther charges paid for them kbye educational institution or
by VA.” 38 C.F.R. 8§ 24201. Furthermore, “[a]n 85—}&rcent ratio must be compute
for each course of study or curriculum leaglito a separately approved educational
vocational objective.” 3&.F.R. § 21.4201(e).

Regulation 4201 also outks the requirements fatetermining which studentg
may be considered “non-supported” for the jmsgs of 85/15 calcuians. 38 C.F.R. §
21.4201(e)(2). Undergraduatéeat do not recew institutional aid are considered nor
supported, even if they receivedézal aid other than VA benefitdd. Undergraduates
may also receive institutiohaid and be considered msupported, but only if the
institution considers both veterans and civiaqually when awding aid packagesid.
The same rule applies to non-college degtadents receiving institutional aid; they m3

be considered non-supportdaljt only if veterans had theame opportunityfo obtain

institutional aid. Id. Separate 85/15 Rule ratios mustdadculated “for each course of
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study or curriculum leading to a sepatg approved edutianal or vocational
objective.” 38 C.F.R. § 21.4201(e)(1).

A. Counts One and Two: Violations of31 U.S.C. 8§ 372@&)(1)(A) and 31
U.S.C. § 3729(a)(1)(B).

The FCA imposes liability fothose that “knowingly msent, or cause to be¢

presented, a false or fraudulent claimr fpayment or approval.” 31 U.S.C.

3729(a)(1)(A). It also imposekability on anyone thatknowingly makes, uses, or
causes to be made or used, a false recostatement material to a false or fraudule
claim.” 31 U.S.C. § 3729(a)(1)(B). Thishity extends to “anyperson who knowingly
assisted in causing the government to pajntd which were grounded in fraud, withod
regard to whether that person had direchtractual relations with the government
Mackby 261 F.3d at 82'fuoting United States ex rel. Marcus v. HEE7 U.S. 537,
544-45 (1943). Thereforéa person need not be the omho actually submitted the
claim forms in order to be liable.United States v. Mackpb261 F.3d at 827.

In Count One, Hamilton alleges tithe Defendants “knowingly present[ed], g
caus[ed] to be presented, a false or fragwiutlaim for payment or approval’ by failing
to comply with the85/15 Rule in North-Aire’'s pomin of the airplane program, by
contributing to a civilian-only scholarship program, by payingdn for non-veteran
students, and by invoicing Yavai for flight fees that wodl be fraudulently reimburseg
by the VA. 31 U.S.C. 8§ 3729(4)(A). Count Two of Hamitin’s Complaint alleges that

Defendants violated 31 U.S.C. § 3729(a)B))by knowingly causing Yavapai “to use

false records or statements including dalsertifications of compliance with VA
enrollment ratios and funding requirements” assist Yavapai’'s “false or frauduler
claims paid or approved by the VA.” (Ddcat 42.) Hamilton alleges that this occurrg
every semester from “spring 2012 untileast fall 2013.” (Doc. 1 at 9.)

The Defendants argue th#te Relator failed to adagqtely allege that they
“knowingly” violated the F@ by miscalculating the 8551 Rule, contributing to a

scholarship fund that only befited non-veterans, and invang Yavapai for flight fees
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that were reimbursed by the VA. (Doc. 49 herefore, the question at hand is wheth
the Complaint asserts that Mo-Aire acted with at ledsreckless disregard in eac
alleged violation.

1. Claims relating to North-Aire’s Failure to Comply with the
85/15 Rule for North-Aire’s Portion of the Airplane Program.

The Complaint alleges thdéitom spring 2012 to th2013, Defendant North-
Aire inappropriately included classes of stats as “nonsupported.” (Doc. 1 at 33.)
These included part-time students, stuseinom the JTED program, students that
received institutional aid from North-Aire, drstudents that were enrolled in other
objectives within the combed AVT degree program(Doc. 1 at 13—-32.)

As a recipient of public funds, NorAire had “some duty to make a limited
inquiry so as to be reasonably certdiey are entitled to & money they seek.”
Bourseay 531 F.3d at 1168 (9th Ci2008) (internal citationand quotations omitted).

Reckless disregard can be illustrated by the mpkats’ failure to “make simple inquiries

which would alert him that false claims are being submittdd.” Hamilton adequately
alleged scienter, and therefore his claimger Count One are not dismissed.

a. North-Aire’s Inclusion of Part-Time, Unadmitted, and
Inactive Flight Students as Non-Supported.

The Complaint alleges that DefendantrteAire inappropriately included part-
time students, unadmitted studgnand students thatere not currentiytaking flight
classes (“inactive flight staohts”) as “non-suyported” for the purposes of the 85/1
calculations. (Doc. 1 at 13-32.) As a pent of public fundsNorth-Aire had “some
duty to make a limited inquiry so as to beasonably certain they are entitled to tf

money they seek.”Bourseay 531 F.3d at 11689th Cir. 2008) (internal citations anc

guotations omitted). However, “proof of miséakis not evidence that one is a cheat,”

and “common failings” are not actionable under the FEl&good v. Sonoma Cty. Wate
Agency 81 F.3d 1465, 1478 (9tir. 1996) (internal citatins and quotations omitted).
111
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The Complaint adequately alleges fatitat make it plausible that North-Airg
knowingly violated the FCA by including part-time, unadmitted, and inactive fli
students in its 85/15 calculations as msmpported. Despite its duty pursuant

Bourseat North-Aire did not inquire whether it \8groper to consider these students

non-supported. (Doc. 1 at )2If it had, the Complaint aliges facts that indicate that

North-Aire would have discovered that th@ractices were not proper. North-Aire’
business partner, Yavapai, knew that Ndktre had to comply with the 85/15 rulg
because its other flight subcontractor had tmgly with the 85/15 rie. (Doc. 1 at 33.)
Yavapai was also warned biye VA that students had to laelmitted to be considereq
non-supported. (Doc. 1 at 38.) Therefdxarth-Aire could have discovered that it
practices were not proper if it had madwg anquiry into the legality of them, whethe
through Yavapai or the VA. dtalleged failure to do so eqguately asserts reckles

disregard.

Furthermore, the Complaint alleges tNatvapai’'s and North-Aire’s own records

illustrate that they failed teomply with the85/15 rule from sprin@012 until spring
2015. (Doc. 1 at 12.) This allegation indes that North-Aire acted with more tha
reckless disregard in this matter, and theeetbe claims relating to North-Aire’s allege
improper inclusion of part-timstudents, unadmittestudents, and students that were
currently taking flight classe (“inactive flight students”as “non-suppaed” for the
purposes of the 85/15 calculations are not dismissed.

b. North-Aire’s Inclusion of JTED Students as Non-
Supported.

Hamilton adequately alleges that theféwlants’ acted in reckless disregard
by considering the JTED students asn-supported. Whilemistakes are not
actionable, a defendamtay not willfully ignore warningsegarding the legality of its
actions. SeeBourseay 531 F.3d 1163. IBourseauy the Ninth Circuit held that
Bourseau acted “with at least reckledsregard” when he sought Medicare

reimbursement for fees that were not ralat patient services despite being warned

ght
[0

as

(72

| ]

ot




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

multiple times that doingso would be illegalld. at 1162-1167. Therefore, a
defendant’s decision to willfly ignore warnings regardg the legality of its actions
is evidence of redkss disregard.

The Defendants in this case wereasgvthat it was unlikely that the JTED
students could be considered non-supported. Sheila Jarrell, an employee at Yavaj
informed a representative Borth-Aire that “there is a statute stating [the programs]
can't count JTED students awilians” during July of 2012a full year prior to the
implementation of the program. (Doc. 138-39.) Hamilton also alleges that he
personally warned Defendant Scott agamssuing the JTED program in December
of 2012. (Doc. 1 at 35.) It is plabs that these wamgs should have put
Defendant Scott on notice thadth he and his institwmn could not pursue the JTED
program and be in compliance with Reguat4201. When viewed in the light most
favorable to the Relator, the Defendandgcision to carry out the JTED program
despite these warnings illustrates an abserianistake and theresence of reckless
disregard for the “requirements for paymenkackby 261 F.3d at 828. Therefore,
Counts One and Two are not dismisgecegards to the JTED program.

C. North-Aire’s Inclusion of Students Receiving
Institutional Aid as Non-Supported.

Hamilton alleges that the Defendants knagly violated the FCA by considering
students as non-supported even though ey tuition for non-veteran students in
discriminatory manner. (Doc. 1 at 41.) Tieet of Regulation 4201 states that studer
“receiving any assistance prded by an institution” maonly be considered non-
supported if “if the institutiongoolicy for determining the regients of such aid is equal
with respect to veterans andnveterans alike.” 38 C.F.BR.21.4201(e)(2)(). Reckless
disregard may be shown in stions “where an individudtas ‘buried his head in theg
sand’ and failed to make simple inquiriesigghwould alert him that false claims ar
being submitted.Bourseay 531 F.3d at 1168.

111
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Hamilton adequately alleges “factual cemit that allows thecourt to draw the
reasonable inference that the defendshtible for the misconduct allegédAshcroft v.
Igbal, 556 U.S. at 678 (citingjwombly 550 U.S. at 556). Furthermore, pursuant to R
9(b), he provided the “the who, what, whearhere, and how of the misconduct chargeg
as well as what is false or misleading abjié purportedly fraudulent] statement, ar
why it is false.” Cafassg 637 F.3d at 105%internal citations ash quotations omitted).
Hamilton asserts that in fall 2011, NApresentative David Yeley asked Hamilton 1
assist him in providing an farmational meeting for privatetudents. (Doc. 1 at 35.
After this meeting, Yeley offed to pay a non-supported stat# enroll in the program.
(Id.) Yeley made similar offers to other stutkethat attended the mkng, but never to a
veteran. Id.) In between Decemb@011 and January 201Ramilton witnessed Yeley
enrolling and paying for GenecEffa, Anthony Phillips, @d Andrew Purkeypile. Iq.)
Despite this funding, these students wesastdered non-supported for the purposes
the spring 2012 85/15 calculation. (Doc. 1 at 14.)

Hamilton adequately alleged scienter Fos claim. North-Aire may not bury itg
head in the sand and claim iddnot know of any wrongdoingBourseay 531 F.3d at

1168 (internal citations anduqtations omitted). The text &fegulation 4201 states tha

students “receiving any assistanprovided by an institutionfhay be considered non;

supported only “if the institubinal policy for determining theecipients of such aid is

equal with respect to veterans and nonegteralike.” 38 C.F.R. § 21.4201(e)(2)(iv).

The text of this regulation shild have put North-Aire on tice that it likely violated the
regulations through its policies, and it hadoffigation at that point to make a reasonak
inquiry to ensure tht it was entitled tahe funds from the VABourseay 531 F.3d at
1168. Hamilton’s allegations allow the Cotwt make a reasonable inference that tk
was not the case, and thus North-Aire may hasted with at leasteckless disregard.
Therefore, the claims relating to North-Agduition assistance will not be dismissed.
111

111
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d. North-Aire’s Inclusion of Students inthe Combined
AVT Program as Non-Supported.

Hamilton adequately alleges that thefé@wlants knowingly violated the FCA by
only calculating one 85/15 Rule ratio for tatirety of the combied AVT degree, which

included four separate objectives. The tekiRegulation 4201 states that “an 85-1

percent ratio must be computed for eadurse of study or cuculum leading to a
separately approved educatibaavocational objective.”38 C.F.R. § 21.4201(e)(1). Th¢
combined AVT degree in question had falifferent vocational objectives; Helicopte
Operations, Airplane Operations and Magaaent, Airplane Operations, and Unmann
Aircraft Systems Operator. (Doc. 1 at 8.)eféfore, the text oRegulation 4201 alone
likely should have put North-Aire on no# that this practice was improper.

However, the Complaint alleges thae tBefendants also had affirmative notid
that the practice was improper. (Doc. 1 af) 3lh the summer 02012, the Defendants’
representative attended a meeting with Yavégedership to discuss the potential of
combined program. Iq.) During this meeting, a ¢h-level Yavapai official, Mr.
Morgan, voiced concerns over “how [fh€A would analyze te combined [AVT]

degree for 85/15 compliance.ld() Despite this uncertaintghe Defendants agreed t

D~ P
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institute the combined AVTegree program and began to include students from other

course objectives within the program masn-supported students for the purposes
calculating the 85/15 ratio ithe summer of 2013.1d,) The Defendants’ decision tg
combine students from other vocational objectivea single 85/15 ratio despite the te)
of Regulation 4201 and vocalizedncerns over its legality is sufficient to allege recklg
disregard under the FCA. Therefore,niion’s claims under Count 1 and 2 are n
dismissed in regards to the combined AVT degree program.

2. Claims Relating to North-Aire’s Contributions to the
Scholarship Program.

Hamilton adequately alleges that thef@wlants knowingly violated the FCA by
contributing to the “scholarship program intedde fund only non-vetrans.” The text of

Regulation 4201 states thatidéents “receiving any assistarqm®vided by an institution”
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may be considered nonsupfeal only “if the institutionhpolicy for determining the
recipients of such aid is equal with respecteterans and nonveterans alike.” 38 C.F
§ 21.4201(e)(2)(iv).Furthermore, “in defining knowingly, Congress attempted to req
what has become known as thstrich’ type situation where an individual has ‘burie
his head in the sand’ and failed to make sempquiries which would alert him that falsg
claims are being submitted.”Bourseay 531 F.3d at 1168 {® Cir. 2008) (internal
citations and quotations omitted).

Hamilton alleges that North-Aire andavapai College created and funded tt
Yavapai College Foundation (“YCF”) for thelsgurpose of funding “students who we
not eligible for VA benefits to cover theirition and fees.” (Doc. 1 at 36.) As chair @
the Yavapai committee that determined scisbigp awards, Hamilton claims that he hag
personal knowledge dthis policy. (d.) According to the Cmplaint, North-Aire’s
contributions to this scholship program allowed “Defendants to be able to falsq
classify [the recipients] as non-supported” for the purposes of VA funding. (Doc.
41.) The text of Regulation 4201 should/é@gut the Defendants on notice that creati
and funding this scholarship program t@yde assistance only to non-veterans wol
likely violate the terms of the 85/15 Rule, ayet they did it anyway. These facts “rais
a right to relief above the speculative le¥aind thus the motion to dismiss in regards
the Defendants’ creation and funding tbe scholarship program is denied@ell Atl.
Corp. v. Twombly550 U.S. at 555.

3. Claims Relating to NorthAire’'s Invoices to Yavapai for
Flight Fees

“A person need not bed&hone who actually submittedetitlaim forms in order to
be liable” under the FCAMackby 261 F.3d at 827. IMackby the Ninth Circuit held
that an individual that permits anotherdobmit a false claim bgupplying them with
false information will be held liablunder the False Claims Add. at 828. Therefore, if
a defendant provides anotherthvthe information that isubsequently useth the filing
of a false claim, he can be held liabBee United States v. Krizekl1l F.3d 934, 942
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(D.C. Cir. 1997) (finding that doctor that permitted his f&ito submit claims on his
behalf could be held liable under the FCA).

The Complaint alleges that the Defendag@ntered into a contractual relationshjp

with Yavapai where they subtted their invoices for flighttraining to Yavapai, and
Yavapai reimbursed them. (Doc. 1 at 9.) Yaaieonly paid North-Aire after it received
funding from the VA, and thus “[from amats VA paid [Yavapdifor the Airplane
Program, most of the monaytimately went to [North-Aire].” Therefore, from the
inception of this relationshighe Defendants assest in recruiting cadidates with the
anticipation of obtaining VA funding. (Docl at 7.) These factual assertions g
sufficient to allege that evethough the Defendants were not the direct recipient of )
funding, they knew that theinvoices would provide thbasis for the claim to the VA
and that a significant portion ¢fie money they receivedowld be from the government

As in Mackby the Defendants, throudheir invoices, providg Yavapai with false

information that resulted in ¢hfiling of a false claim agast the government even though

North-Aire itself did not il out the forms to the VA.Mackby 261 F.3d at 827.
Therefore, the Defendants may be held lidbtesvery invoice subitied to Yavapai that
“knowingly” contained false claims adleged in Counts One and Two.

B. Count Three: Violation of 31 U.S.C. 8§ 3729(a)(1)(G)

Count Three of the Compid asserts a reverse false claim act violatig
Specifically, Hamilton alleges that the feadants “have obtaideoverpayments from
[the] VA because of their violains of the FCA.” (Doc. 1 at 42.It goes on to state tha
the Defendants’ continued failure to fsedport these overpayments and reimburse |

government for them constitutassiolation of the FCA. I{. at 43.)

To state a claim under the reverse FC@vmion, the plaintiff “must demonstrate

that it was owed a specific,dal obligation at the time thahe alleged false record of

statement was made, used, orsglito be made or usedJnited States v. Q Int'l
Courier, Inc, 131 F.3d 770, 773 (8t&ir. 1997). The proposedbligation “cannot be

merely a potential liability: instead, in order be subject to thpenalties of the False
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Claims Act, a defendant must have had agreduty to pay money or property that w4
created by a statute, regulation, contracgpuent, or acknowledgment of indebtednes:
Id.; See Olson v. Fairview Hehl Servs. of Minnesot8831 F.3d 10631074 (8th Cir.
2016) (dismissing a reverse FCA claim on the grounds that the defendant “merely
potential liability and not an estiedhed duty.”). This stringentatdard is due, in part, ta
the harsh nature of the penalties imposadhose that violate the provisiddeeOlson
831 F.3d at 1074 (stating ah without the standard, “a maatory penalty of up to
$10,000 for each claim andeble damages—would seem anreasonable levy agains
individuals guilty only of “knowingly” reeiving an overpayment from the governme
fisc.”).

The reverse false claim’s provision wasiended in 2009, and the Ninth Circu
has yet to address how the amendment afféet definition of Obligation” under the

statute. Hamilton argues that this amendreetpands the definition of “obligation” tg

1S

v/

had

—+

it

anyone that retained an erpayment from the government, including “persons who

obtained money from the government based omesldhey later learn to be false.” (Dog.

64 at 23.) While the 2009 amendments broadehe scope of a reverse FCA claim, th

still require a duty to repay ¢hgovernment to be estaed prior to imposing any

liability. Seel55 Cong. Rec. S4539 (daily ed. AR, 2009) (statement of Sen. Kyl)

(“Obviously, we don't want th Government or anyone elsging under the False Claim
Act to treble and enforce a fine beforee tduty to pay that fine has been formal
established.”) Furthermore, “receivingn overpayment from the government aj
intentionally keeping it is different from fraudulently obtaining the payment in the 1
place.” United States ex rel. Scharber v.|@n Gate Nat'| Senior Care LL Q35 F.
Supp. 3d 944, 966 (D. Minn. 2015).

Hamilton does not allege that the Defemdd'had a present duty to pay money
property that was created by a statute, i@gart, contract, judgment, or acknowledgme
of indebtedness.” Q Int'l Courier, Inc, 131 F.3d at 773. Hamilton alleges that

“Defendants had a duty tolseeport these overpayments,” but he does not allege

-15 -

)
<

UJ

y
nd

irst

nt

any




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

facts to explain why the Defendant’ obligati is an establisheduty rather than a
potential liability. (Doc. 1 at42.) North-Airedid not have a dy to repay the
government at the time it reged the funds, and the VA has yet to order the Defendants

to remit invoice payments it received fromvépai. (Doc. 70 at 18.) Permitting th

D

claim to go forward prior to establishingya duty to repay the government is too
speculative.United States ex rel. Scharhdi35 F. Supp. 3d at 966ge als®lson 831
F.3d at 1074 (dismissing a reverse FCA claiter the 2009 amendmts on the grounds
that the defendant “merely had a poteritaility and not an gablished duty.”).

Furthermore, Hamilton’'s Complaint does raltege facts that indicate that the

Defendants were overpaid. Rather, the Complaint alleges that the Defendants mislg¢ad

VA to receive funds that they did nioave a right to.As pointed out iflJnited States ex
rel. Scharber“receiving an overpaymeitom the governmentra intentionally keeping
it is different from fraudulently obtaingnthe payment in the first placeltl. at 966. The
amendments to the reverse FCA provision sthowolt be interpreted asmeans to double
punish the Defendantdd. Therefore, Hamilton’s reverse FCA claims are dismissed.

C.  Count Four: Violation of 31 U.S.C. § 3729(a)(1)(C)

Hamilton’s fourth claim is that the Defdants conspired with Yavapai to submnit
false or fraudulent claimsnd “by conspiring to use namualifying students to count
toward the required 15% non-supported enrelitnrequirement.” (Bc. 1 at 43.) The
allegation goes on to state that the Defersl@oinspired to “use false statements and
records to get false or fraudulent claims pad by taking action in furtherance of these
schemes to get false ordidulent claims paid.” Id.)

The FCA imposes liabilitypn anyone who “conspires to commit a violation” of
the FCA. 31 U.S.C. 8729(a)(1)(C). North-Aire and Yapai were joint-ventures in the
airplane program. (Doc. 1 &.) The allegations in theomplaint assert that they
conspired to obtain fding from the VA that they were nentitled to thragh this joint
venture. (Doc. 1 at 10.) Therefof@aim Four will not be dismissed.

111
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CONCLUSION
To state a claim under the FCA, the ptdf must sufficiently allege that the
defendant acted with moréhan mere negligence. Aminimum, the facts must

demonstrate that it is plausible that tlefethdant acted with reldss disregard. Hamilton

alleged sufficient facts to illusite reckless disregaas to Counts One, Two, and Fouy.

Therefore, those claims will not be dismissddowever, the reverse FCA claim, Cour
Three is dismissed.

IT IS THEREFORE ORDERED that the Motion toDismiss of Defendants
North-Aire Aviation, LLC, Justin Scott, and Angela Scott (Doc. 4Qrented in part
and denied in partas follows:

1. Count |, Submission of Fals€laims in violaton of 31 U.S.C.
8§ 3729(a)(1)(A), is not dismissed.

2. Count |l, False Records or Satents in violaon of 31 U.S.C.
8 729(a)(1)(B), is not dismissed.

3. Count Ill, the reverse False @& Act violation, is dismissed.

4, Count 1V, False Claims Act @epiracy, in violdion of 31 U.S.C.
§ 3729(a)(1)(C), is not dismissed.

Dated this 6th day of December, 2016.

Honorable G. Murna Snow
United States District Jge
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