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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Rebel Talbg No. CV-15-08127-PCT-JJT
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendanh

At issue is the denial of PlaintifRebel Talbot's Application for Disability
Insurance Benefits (DIB) by tH&ocial Security Administratn under the Social Security
Act. Plaintiff filed a Complainbn July 20, 2015asking this Court to review the denial ¢
her benefits. (Doc. 1.) The Cauras reviewed the briefs (Dacl2, 20, 21), as well as th
Administrative Record (Docll, R.) and now affirms the Administrative Law Judge
decision (R. at 9-27), as upheld by the Appeals Council (R. at 1-6).

l. BACKGROUND

Plaintiff filed an application for M in November 2011, initially alleging
disability beginning October 20, 2010. (R.1&, 167, 169.) After Rintiff's application
was denied initially and on censideration, Plaintiff reqgéed a hearing, which ar
Administrative Law Judge (ALJ) held on Janu&2014. (R. at 33-60.) On February |
2014, the ALJ issued decision denying Plaintiff's afipation. (R. at 9-27.) After the
ALJ denied Plaintiff's request, the Appeals Council (AC) denied Plaintiff's request

review of the ALJ’s decision on June ZX)15, making the ALJecision the final
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decision of the Commissioner of Socialc8ety. (R. at 1-6.)The present appea
followed.

The Court has reviewed the record, including hearing testimony and me
evidence, in its entirety and provides a short summary below.

A. Medical Evidence

Plaintiff initially stated she was dis&nl because of diakes, fibromyalgia,
sjogren’s syndrome, seizures, atrial fibrikatj high bbod pressure, s&p apnea, and
anxiety/depression. (R. at 62.) Plaintiff hasoabeen diagnosed with hypertension. (R.
295.)

1. Dr. Peter Powers

Plaintiff saw her treating physician, DPowers, from Augus009 to October
2013. GeeR. at 319-447, 457-59,144-224.) Dr. Powers diagnosed Plaintiff wit
hypertension, hyperlipidemia, sleep apnedrial fibrillation, ADD, fibromyalgia,
depression, and typk diabetes mellitus.See, e.g.R. at 321, 326, 329, 338, 339, 561
1150.) He noted Plaintiff felt depressese¢, e.g.R. at 327), and sometimes was lackir
in personal grooming (R. &27). Dr. Powers also noted Plaintiff continually struggl
with diabetes and fibromyalgia and took nuadion to help her witlner related fatigue
and pain. (R. at 325, 511, 514, 517.)

Dr. Powers’s treatment notes show Riiéii struggled withinsomnia and sleep
apnea. (R. at 325.) At timeBJaintiff could not sleep withdwsing Ambien (R. at 325),

but at other times, Plaintiff reported sleep well just using melatonin (R. at 322).

Plaintiff was treated at Sleep Disordersn@e of Prescott Valie from 2010 to 2013

where she was initially prescad a VPAP machine, buteh was switched to a CPAFR

machine and an Adapt ASV maxé after she had issues with the VPAP machine. (R.

274-75, 280, 606-25.) 2013, Plaintiff reported she was sleeping better since using
ASV machine and that medication hedpher sleep. (R. at 606.)
From 2008 to 2012, while rstly under the care of Dr. Powers, Plaintiff went

the emergency room multiple tem due to incidents involving hypertensive emergenc)
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and rapid heart rate (R. at 416-20, 7BA)), a fainting episod@. at 421-23, 810-12),
nausea and vomiting (R. at 821-23, 839-41, 888, 885), and diadic ketoacidosis
(serious diabetes complication) (R. at 425-4233-39, 831, 874-7890). In June 2012,

Plaintiff underwent an atridlutter ablation procedure that was successful, and Plaintiff's

treatment providers deemed her heart-rdl&sues resolved. (Rt 293-318, 531.)

In 2013, while still under Dr. Powers’s earPlaintiff continued to report that sh
struggled with depression, anxiety, and cotragion, but at times, felt better with the us
of medication. (R. at 1151-56.) Plaintiff sal reported increased pain related
fibromyalgia, difficulty walking, and that sfrelied on others for rides. (R. at 1167.)

Dr. Powers wrote a letter on Plaintiff's hef dated March 21, 2012. (R. at 457
59.) He noted Plaintiff's diadies had been poorly contenl and required recurren|
emergency room visits. (R. at 457.) He adsated Plaintiff suffered from fatigue due t
diabetes, fibromyalgia, insomnia, and slegmea. (R. at 457.) Dr. Powers indicatg
Plaintiff suffered from depressn and had difficulty sitting fomore than 45 minutes anc
standing for more than 15 minutes. (R. at 457.)

Dr. Powers also completed a questiomnaated April 3, 2013, for the period g

March 2012 to April 2013(R. at 568—-73.) He indicatedaitiff’'s diabetes issues were

frequently severe enough to interfere with attention emdcentration, Plaintiff was
incapable of handling en low stress jobs, her medicatia@ised side effects including
drowsiness, and overall, Plaintiff was oveeihed by her various illnesses. (R. at 56
With regard to Plaintiff's limited functionidy, Dr. Powers stated she can only sit af
stand for 30 minutes at one time, and can sitland stand/walk foa total of 30 minutes

in an 8-hour workday. (R. @69-70.) He also noted har limitations including that

Plaintiff needed breaks eveB® minutes to check blood glse or take medications. (R.

at 570.) He further stated Plaintiff is inrohic and constant pain and a state of fatigl
(R. at 573.) In another questionnaire alstedapril 3, 2013, DrPowers noted similar
limitations and stated he bakshis medical finding®n Plaintiff's peipheral neuropathy

and instability of gait due tber diabetes. (R. at 574-75.)
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2. Dr. Katherine Cheeves

Plaintiff saw Dr. Cheeves 2009 and from Decembef22 to May 2013, and she
diagnosed Plaintiff with Depression Not Otwese Specified (NOS). (R. at 561-62, 576
81.) Dr. Cheeves noted Plaifitivas severely fatigued, had a restricted affect g
depressed mood, and was véaw energy (R. at 576—77put sometimes reported thg
Plaintiff's affect and mood seemed improved (R. at 578).

Dr. Cheeves completed a medical assessment oftiflsimental ability to do
work-related activities in which she stated Ri#fis abilities were “fair” or “poor” for all
work-related activities. (R. at 26 Dr. Cheeves stated Plaffis symptoms were related
to her diagnosis and that she had treated tiffdior the related issues for three years. (|
at 562.) She also stated Plif’'s conditions atissue started in 201&hd were permanent
impairments worsening with time. (R. at 562.)

3. Other Psychological Medical Evidence

On April 21, 2012, Dr. Daniel Chatetvaluated Plaintiff for anxiety ang
depression and diagnaséer with Depression NOS. (Rt 460—65.) Dr. Chatel did nof
find Plaintiff had any limitationsssociated with her conditidhat were expected to las
12 continuous months and that she did have any issues with understanding a
memory, sustained concentration and penst&e social interaction, or adapting t
change. (R. at 464.)

Dr. Shannon Tromp evaluated Plaintiff Niovember 23, 2012, and diagnosed her

with Major Depressive Disorder. (R. &45-51.) Dr. Tromp stated Plaintiff had
limitations associated with hecondition that could be exped to last 12 continuous
months, but like Dr. Chatel, found she did maive limitations in the functional area
listed above. (R. at 549.)

B. Plaintiff's Testimony

Plaintiff testified at the hearing foge the ALJ on January 8, 201&eeR. at 33—

52.) She testified she is in ceast, all-over body pain that &on a scale of 1 to 10. (R|

at 39-40, 43.) While medication sometintedps her pain, it does not always, and s
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experiences side effects that make her ti(Bd.at 40, 48.) Plairffis diabetes is semi-
controlled, but she experiences episodes of ireedalbod sugar that lakalf an hour to a
few hours twice a week. (R. at 44-45.) Plfinestified that her heart condition seemegd
to improve after her ablation procedures. (R. at 39—-40.)

Plaintiff is also in a constant state @épression that impacts her ability to think
and concentrate. (R. at 39-4¥.) She spends most ofrlaays lying down and sitting.
(R. at 46.) Her husband and son do the sapkhousework, and spping. (R. at 49.)
Plaintiff sometimes must be reminded to mipa her clothes and take her medications. (R.
at 49-50.) She has a fear of driving, andhesband and friends drive her as needed. |(R.
at42.)

Plaintiff completed a Function Report in Ma012. (R. at 219-27.) She stated hler
conditions made her unable to walk, stand, difiything, write, ortype even for short

periods of time. (R. at 219.) She also his§iculty gathering her thoughts and rarel

<

leaves her home due to depressi(R. at 219.) Plaintiff stad she is able to prepar

11%)

small meals and can assist wittundry and taking care of the family pets. (R. at 220—

21.) She also does some shsitbpping trips, approximate® to 3 times a week. (R. at

221.) In her Function Report mpleted in September 2012, she stated she spends at|leas

2 to 3 days per week in bed duectoonic pain and fatigue. (R. at 237.)

C. The ALJ’s Opinion

ALJ Patricia A. Bucci issed an opinion dated Febrya4, 2014, in which she
concluded Plaintiff was not disabled undsctions 216(i) and 223(d) of the Socia
Security Act. (R. aiLl2, 27.) The ALJ began her analybis stating that Plaintiff met the)

insured status requirement and had not erdyagesubstantial gainful activity since he
alleged onset date of Octob20, 2010. (R. at 12.) The ALthen listed hypertension

=

paroxysmal supraventricular tachycardia and atrial fibrillation, diabetes mellitus, slee

apnea, fiboromyalgia, seizuresdrder, and obesity (mild) agvere impairments. (R. at
14.) The ALJ also noted otheraginoses, but found Plaintiff@ther medical issues were

managed medically or did notuse significant issues, anduthwere non-seere. (R. at
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14-15.) With regard to Plaiff’'s mental impairments, thALJ found Plaintiff's affective
disorder did not cause more than minimalit&tion in her ability tgperform basic mental
work activities and was thusn-severe. (R. at 17-18.)

Proceeding with thdive-step inquiry, the ALJ fond that the impairments o

combination of impairments did not meet medically equal the severity of thg

137

applicable listed impairments. (R. at 18.) TAle] then stated her finding that Plaintiff
had the residual functional capacity (RFC)rform light work agdefined in 20 CFR
8 404.1567(b) with some restrictions. (R. at 19.)

The ALJ found that Plaintiffs medidg determinable impairments coulg
reasonably be expected to cause her allsgetbtoms, but that Plaintiff's testimony angd
prior statements as part of her applicatifor benefits were not fully credible of
consistent with an individual who is pteded from all work. (Rat 20.) She further
stated that while she found Plaintiff sinceRdaintiff's allegations of pain and fatigue
were extreme and unsupported by the mcdR. at 20-21.)The ALJ found that
Plaintiff's medical record supported a findi that despite hawy numerous chronic
conditions, her conditions havienproved and/orare controlled with her treatment

regimen. (R. at 20-22.) The Alalso cited Plaintiff’'s ambguous testimony regarding he

=

separation from work and her asd’s statement regardingritily activities as further
diminishing Plaintiff's credibility. (R. at 24.)

The ALJ gave significant wght to the opinions of &te agency non-examining
medical consultants, finding efr opinions were consistemtith the objective evidence
and documented daily activiti@s the record. (R. at 24—-25She assigned little weight to
the treating source opinions of Dr. Chee{igsat 16) and Dr. Powers (R. at 25).

After determining Plaintiffs RFC, the ALJ found Plaintiff was capable [of
performing past relevant work as an assions/enrollment counselor. (R. at 26.) The
ALJ thus found Plaintiff wasrfot disabled.” (R. at 27.)
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Il. LEGAL STANDARDS
The district court reviews only thosssues raised by the party challenging t
ALJ’s decision.See Lewis v. ApfeR36 F.3d 503, 517 n.1®th Cir. 2001). The court

may set aside the Commissioner’s disability deteation only if the determination is

not supported by substantial evideror is based on legal err@rn v. Astrue 495 F.3d

625, 630 (9th Cir. 2007). Sulastial evidence is more ah a scintilla, but less than a

preponderance,; it is relevaewidence that a reasonableagm might accept as adequa

to support a conclusion consiihg the record as a wholel. In determining whether

e

substantial evidence supportgl@cision, the court must consider the record as a whole

and may not affirm simply by isolating“apecific quantum of supporting evidencéd’

As a general rule, “[wlherghe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.”Thomas v. Barnhar278 F.3d 947, 954 (9tbir. 2002) (citations omitted).

To determine whether a claimant is dies for purposes of the Social Security

Act, the ALJ follows a five-step process. @(F.R. 8 404.1520(a). The claimant bears t
burden of proof on the firsblir steps, but the burden shifts to the Commissioner at
five. Tackett v. Apfel180 F.3d 1094, 1098 (9th Cir999). At the first step, the ALJ
determines whether the claimant is engaging in substantigubaictivity. 20 C.F.R.

8 404.1520(a)(4)(i). If so, thclaimant is not disabled and the inquiry endsAt step

two, the ALJ determines whether the claimh&as a “severe” medically determinab
physical or mental impairment. 20 C.F.R4®&4.1520(a)(4)(ii). If not, the claimant is ng
disabled and the inquiry endd. At step three, the ALJ coders whether t claimant's
impairment or combination of impairmentseets or medically equals an impairme
listed in Appendix 1 to Subpart P of 20FQR. Pt. 404 (Listing of Impairments). 2(
C.F.R. 8 404.1520(a)(4)(iii). If so, the claimas automatically found to be disabléd.

If not, the ALJ proceeds to step fodd. At step four, the ALAssesses the claimant’
residual functional capacity and determingBether the claimant is still capable ¢

performing past relevant work. 20 C.F.R.@41520(a)(4)(iv). If sothe claimant is not
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disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and final step,

where he determines whethire claimant can perform any other work based on the

claimant’s residual functional capacity, agelucation, and work experience. 20 C.F.R.

8§ 404.1520(a)(4)(v). If so, thdaimant is not disabledd. If not, the claimant is disabled
Id.
. ANALYSIS

Plaintiff argues that the ALJ erred by1) concluding Plaintiffs mental
impairments were non-severé€?) failing to povide legally sufficient reasons fo
rejecting the opinions of Drs. CheevesdaPowers; 3) treating Plaintiff's diabetes
mellitus, sleep apnea, fiboromyalgia, and obesity as non-severe though she founc
impairments severe; and (4)iliag to support her credibilitydetermination. (Doc. 12,
Pl’s Br. at 3.)

A. The ALJ Did Not Err in Concluding Plaintiff’'s Mental Impairments
Were Non-Severe

Plaintiff contends that the ALJ’'s twoasons for finding her mental impairments
non-severe are incorrect, and thus the AlLdonclusion finding the same is incorreg
(Pl’s Br. at 5.) The reasons Plaintiff takesue with are: 1) #h ALJ found the medical
evidence of record siwed minimal functional limitationposed by Plaintiff's mental
impairments; and 2) the ALJ found Plaintifceived minimal treéanent for her mental
impairments. (Pl.’s Br. at 5-6.) In supporth@dr argument, Plaintiff largely relies on the
opinion of Dr. Cheeves who Plaintiff assefound her mental ipairments severe and
resulting in significant functional limitations. I(R Br. at 5.) The Court first considers

whether the ALJ properly considered the medical opinion of Dr. Cheeves.

(72

To reject a treating doctor’s opinion thet contradicted by another doctor’

~—+

the

opinion, an ALJ must provide specific andjiteanate reasons supported by substantial

evidenceBayliss v. Barnhart427 F.3d 1211, 1216 (9th rCR2005). In addition, “when
evaluating conflicting medical opinions, an Ahded not accept the opon of a doctor if

that opinion is brief, conclusory, and iraiately supported by clinical findingsd. Dr.
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Cheeves was Plaintiff's treating doctor forpdession and her futional assessment of
Plaintiff is contradicted by the opinions w¥o consultative psychological examiners wh
found Plaintiff's presentation vgaconsistent with depressidmyt that she was not likely,
to have any limitations in workelated functioning due to depression. (R. at 16, 460
545-50, 561-62.)

The ALJ cites various reasons for rejagtithe opinion of Dr. Cheeves. The AL
notes that Dr. Cheeves’s medical records wermmimal.” (R. at 16.) She supports thi
statement with evidendeom Dr. Cheeves’s notes 2012 that she ldanot seen Plaintiff
since 2009, and yet that déspthis lack of treatment time, Dr. Cheeves stated
medical opinion spanned from 2D to the present. (R. &1-62.) TheALJ also found
that the opinion of Dr. Cheeseas to Plaintiff's limiteddnctionality was conclusory ang
inadequately supported by cliaicfindings. (R. at 16—17Jhis finding is supported by
substantial evidence wteerDr. Cheeves completed ethfunctionality questionnaire
without treating Plaintiff for several years adl not cite clinicalor other findings to
support her assessment. (R. at 16—-17, 56138t2)ALJ also discounted the opinion @
Dr. Cheeves because Dr. Cheg did not provideny specific workelated limitations.
(R. at 16-17.) The ALJ took issue with Dr. é&ves’s “check-off report” as it failed tg
provide an explanation of ¢hbases of her conclusioee Molina v. Astrye574 F.3d
1104, 1111 (9th Cir. 2012). Meover, the ALJ cites Dr. Cheeves’s own treatment ng
that state Plaintiff's mood and self-carerevémproving and reliesn this inconsistency
in discounting Dr. Cheeves'’s opinion. (Rt 17.) The Court finds the ALJ provide
specific and legitimate reasons supportegl substantial evidence in making he
determination to give Dr. @&eves’s opinion regarding Pl#ifis limitations due to her
mental impairments little weighfee Bayliss427 F.3d at 1216. Ts, the ALJ properly
considered the opinion of Dr. Cheeves.

The ALJ’s other reasons for finding Plaintiff's mental impairments non-severg
also supported by substant@alidence. The ALJ poiatl to specific medical records thag

indicate while Plaintiff was depressed, Inevod and condition improved with the use ¢
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medication. (R. at 16.) The ALJ also cited nelsothat show despite Plaintiff's testimon
that she is confused “all tiane,” she had shown no or gniinimal deficits in mental
status examinations. (R. at.L1While the Court does recogei that Plaintiff's treatment
with Dr. Cheeves could be considerednmmal, the Court does not find Plaintiff's
treatment overall to be “minimal” where estcontinuously took medication for he
depression.See, e.g.R. at 231, 338-39, 576-79.) Norg#ss, the Court finds that thg
ALJ’'s reasons for finding Platiff's mental impairments non-severe are supported
substantial evidence, drthe Court will not reuse the ALJ’'s decisionSee Orn 495
F.3d at 630.

B. The ALJ Did Not Err in Discounting the Opinions of Drs. Cheeves and
Powers

Plaintiff contends that the ALJ erred ®jecting the opinions of Drs. Cheeves af
Powers. (Pl.’s Br. at 8.) Both Drs. Cheewsl Powers were Plaifits treating doctors
and thus, the same standard articulatedvabapplies here—for an ALJ to reject
treating doctor's opinion that is contradidf the ALJ must provide specific an
legitimate reasons suppaitdy substantial evidenc®&ayliss 427 F.3d at 1216. The
Court found the ALJ did notrein discounting Dr. Cheevissopinion, which was limited

to Plaintiff's mental impairments. The Counow assesses the ALdlgcision to discount

the opinion of Dr. Powers, a treating pltygn whose opinion conflicts with other

medical opinions.

Plaintiff first argues the ALJ committed hauhlegal error bynot addressing the
factors for weighing medical opinions und€r CFR 8§ 404.1527(c). B Br. at 10.) The
ALJ, however, did note that Dr. Powers wWalaintiff's long-term, treating physician anc
thus his opinion was entitled to greater gveiunder 20 CFR 8§ 40b627(c). (R. at 19,
25.) Nonetheless, the ALJ assigned little giito the statements of Dr. Power
including various medical questionnairbased on other factors. (R. at 25.)

Plaintiff contends that the ALJ suggesiad Powers’s medical diagnoses of sleg
apnea, fatigue, fiboromyalgia, and diabet@s unsupported by the evidence of reco
(Pl’s Br. at 11 (citing Tr. at 25).) The Court daaot read the ALJ’s opion to go so far.
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The ALJ accepts Plaintiff's diagnoses, but does accept that they are as disabling s

some of Dr. Powers’s opinions suggest, and the ALJ refers to the medical record f

support her finding. (R. at 25.) The Codirids that the ALJ provides specific and
legitimate reasons for her decision to afftittle weight to the opinion of Dr. Powers
and that overall, her reasons arpmuted by substantial eviden&ee Bayliss427 F.3d
at 1216.

The ALJ discounted the medical opinionsiof Powers, in part, because of thejir
conclusory nature unsupported $yyecific medical recordsSé€eR. at 25.) The ALJ cites
Dr. Powers’s medical assessment to dakarelated activities in which he states his
opinions are based on his meditadings of “peripheral neuropathy” and “instability of
gait due to diabetes.” (R. at 574.) The ALJreotly points out that Dr. Powers did nqt
previously document such gait and perigtheneuropathy issues, and thus the ALJ
properly questioned Dr. Powé&dasis for his findings. (Rat 25.) The ALJ also takes

issue with Dr. Powers’s condary statement that Plaintiff “cannot function” (R. at 25,

569), where Dr. Powers’s suppaf that statement is “[Plaintiff] is overwhelmed by al
of her illnesses and symptoms” (R. at 569)e WLJ pointed to evience in the record
that showed Plaintiff was abte function more than the summary opinions of Dr. Powers
indicated, especially becauseaifliff's heart-related, diaddes, and sleep apnea issues
had come under control. (R. at 25.) Becatlee Court finds the All provided specific
and legitimate reasons suppartey substantial evidence soipport her determination tg
give little weight to the opinion of Dr. Rers, the Court will not reverse the ALJ
decision.See BaylissA427 F.3d at 1216.

C. The ALJ Did Not Err in Her Consid eration of Plaintiff's Diabetes,
Sleep Apnea, Fibromyalgia, and Obesity

UJ

Plaintiff argues that despite the ALJ’'s find that Plaintiff's diabetes mellitus

sleep apnea, fibromyalgiand obesity were severe pairments, the ALJ committed

legal error by effectively treating these igsuas non-severe because her assessinent

demonstrates she did not belidhe issues pose serious limitations. (Pl.’s Br. at 12-13.)

Plaintiff appears to be arguing that despghe ALJ’s finding thatthese issues werg

-11 -
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severe, the ALJ did not fully osider the associated limitatioimsdetermining Plaintiff’s
RFC.

Courts affirm an ALJ's RE determination where the ALJ has applied the pro
legal standard and supported lecision by substantial evidendgayliss 427 F.3d at
1217. Here, in making heRFC determination, the ALJ provided a comprehens
assessment of all of Plaifitt conditions and symptoms.Sée R. at 19-26.) In
concluding her opinion on RF@he ALJ stated sh“acknowledges thahe claimant is
sincere and has a number of chronic mddicaditions with some resulting physic3
limitations,” and that the “lintations have been properbgccounted for in the [RFC]
assessment.” (R. at 26.) The statements Plaintiff cites as evidetiee ALJ’'s error are
but several notations from the ALJ’'s extemssonsideration of Plaintiffs RFC. To th¢
extent the ALJ may not havellyconsidered the issues Plaintiff cites, Plaintiff has n
shown that this alleged failure constisitanything more than harmless err&ee
Tommasetti v. Astrii®33 F.3d 1035, 10380 Cir. 2008) (“[T]hecourt will not reverse
an ALJ’s decision for harmlessror, which existsvhen it is clear fron the record that
the ALJ’s error was inconsequential toethultimate nondisability determination.”
(internal quotations marks omitted). The uttofinds that the ALJ’'s determination o
Plaintiffs RFC is supportedby substantial evidence as she took into account all
limitations for which there wa®cord support, and thus teurt will not remand on this
iIssue.See Carmickle v. Comm'Soc. Sec. Admin533 F.3d 1155, 116@th Cir. 2008);
Bayliss 427 F.3d at 1217.

D.  The ALJ Did Not Err in Findin g Plaintiff Not Fully Credible

Plaintiff argues the ALJ'<redibility determination wa factually incorrect and

constituted harmful legal error. (Pl.’s Br. at13.) Plaintiff raises several issues the Al

relied upon in finding Plainffi not credible, and argues thecord supports Plaintiff's
testimony, and thus the ALJ’s findings werearrect. (Pl.’s Br. at 13-16.) Specifically
Plaintiff raises the following issues: 1) Riaff's testimony regarthg her hypertension;

2) Plaintiff's non-compliance with her preguion of a VPAP machine for sleep apne
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3) Plaintiff's testimony that she neededoR 3 naps a day; 4Plaintiff’'s testimony
regarding driving; and 5) Platiff's application for unemployent benefits. (Pl.’s Br. at
13-15.)

“Where, as here, an ALJ concludes thateamant is not malingering, and that she

has provided objective medicavidence of an underlyg impairment which might
reasonably produce the pain or other sionps alleged, the ALJ may reject th
claimant’s testimony about¢hseverity of her symptonmly by offering specific, clear
and convincing reasons for doing s&town-Hunter v. Colvin806 F.3d 487, 492-93
(9th Cir. 2015) (citingLingenfelter v. Astrue504 F.3d 1028, 103@th Cir. 2007))
(internal quotation marks omitted); (R. at 20he ALJ’s finding that a claimant is not
credible, “must be sufficientlyspecific to allow a revieing court to conclude the
adjudicator rejected the claimant's tte®ny on permissiblegrounds and did not
arbitrarily discredit a claimatst testimony regarding painBrown-Hunter 806 F.3d at
493 (internal citations and quotation arksited). “General findings are insufficient
rather, the ALJ must identify what testmy is not credibleand what evidence
undermines the claimant’'s complaintdd. (internal citationsand quotation marks

omitted).

First, Plaintiff argues the ALJ erremh discounting her testimony that she

continued to have hypertensi@sues after her ablation procee. (Pl.’s Br. at 13 (citing
Tr. at 21, 45).) The ALJ did nogject this testimony, but ttzer, found Plaintiff was not
limited to the extent she tes&ifl due to her hypertensiasues. (R. a20-21.) The ALJ

provided specific reference to the medical rdcghowing, via Plaitiff's reports and her

treatment providers’ reports, that Plaintiff's condition improved after her ablal:'
n

procedure and treatment regimen. (R. a) 21 addition, the ALJ identified treatme
records showing Plaintiff's ealitions were largely contiled with medication, which
further supported the ALJ’s determination. @ 21.) The Courtfids the ALJ identified

specific evidence that undermined Plaintiffs complaints and provided clear
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convincing reasons for hernfling that Plaintiff's hypeension issues did not limit
Plaintiff to the extent allege&ee Brown-Huntei806 F.3d at 492-93.

Second, Plaintiff contends the ALJ eriadsuggesting she wamt credible due to

non-compliance with her prescription of a VPARchine for sleep apnea. (Pl.’s Br. at 1

(citing R. at 22).) Plaintiff gjues she did not use theva® because she could ng
“tolerate” the machine and her prescriptionswaodified to an “auto-titratable CPAP,
suggesting non-compliance was valid. (PBs at 14.) The Sleep Disorders Center
examiner’s report reflects that Plaintiff onlged the VPAP machine for a “total of a fe

minutes since she has had it and thereforeetiseno compliance to really speak of.” (K

4

—+

d

S

N

D
\.

at 275.) Although the report does show Plaintiff found the VPAP machine uncomfortable

and while Plaintiff was provied with alternative treatméent was not improper for the
ALJ to view Plaintiff's actions—only tryig the VPAP machine for a few minutes— @
non-compliant with the initial course of treatmer8eéR. at 274-76.) The Court finds
the ALJ identified specific adence undermining Plaintiff'eredibility as to her sleep
apnea in light non-compliance with treatmeand where the ALJ also considers
Plaintiff's testimony that she was sometim&eeping 8 to 11 hours a night and wx
sleeping well with the use of medicati@ee Brown-HunteiB06 F.3d at 493; (R. at. 22.)

Third, Plaintiff argues the ALJ erred imfling her testimony that she needed 2
3 naps a day was not supported by the tredtneeord. (PIl.’s Br. at 14 (citing R. at 22).
In evaluating Plaintiff's symptom testimorafter Plaintiff produced objective medica
evidence of her undging impairments, “[the] AJ may not reject a [Plaintiff’s]

subjective complaints based dglen a lack of medical evahce to fully corroborate the

alleged severity of pain.Burch v. Barnhart 400 F.3d 676, 680 (9th Cir. 2005).

Nonetheless, while “lack of medical evidermannot form the sole basis for discountir
pain testimony, it is a factor that the Atdn consider in [hegredibility analysis.’ld. at

681. While it may have been improper fthve ALJ to reject Plaintiff's testimony

regarding her naps to the extent the ALJ Igalelied on the lack of medical evidence

Plaintiff has not shown how the ALJ’'s deoisito discount thigestimony resulted in
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harmful error meriting remand, and t@eurt will not remand on this basiSee Molina

674 F.3d at 1115 (“[S]everal afur cases have held that ALJ’s error was harmless

where the ALJ provided one anore invalid reasons for disbelieving a claimant
testimony, but also provided valid reasotimt were supportedy the record.”);
Carmickle 533 F.3d at 1162.

Fourth, Plaintiff states the ALJ “suggestmintiff denied driving at the hearing.’
(Pl’s Br. at 14 (citing R. at 23).) It appsaPlaintiff may have mvided an incorrect
citation to the ALJ’s opinion, but that shetended to cite thé\LJ's statement that

Plaintiff's husband reported sligove, despite that “she essially denied[driving] at

the time of the hearing, [and] report[ed] dfiving to both consultative physiological

examiners.” (R. at 24.) The Court agrees wtaintiff that she testified that she w3

afraid of driving and that meampairments affected her abilitp drive, but that she did

not testify that she did natrive, and thus, the ALJ shlounot have discounted hef

credibility on this basis. (R. &4, 42.) Again, however, Plaintiff does not show how tf
consideration resulted in whing more than harmlesgrer, and the Court will not
remand the ALJ’'s credibility determination dhis basis, especially where the AL
provided numerous other reasons dascounting Plaintiff's credibilitySee Molina 674
F.3d at 1115.

Finally, Plaintiff argues it was error fdhe ALJ to consider that Plaintiff hadg
applied for and received unemployment benefitber finding that Plaintiff's testimony
that she could not work full-time was not crddib(Pl.’s Br. at 14 (citing R. at 24).) A9
Plaintiff correctly notes, the federal regiibm sections the ALZites to support her
contention that she “must” consider ur@ayment benefits indetermining whether
Plaintiff is disabled, are only generaécsions describing what evidence must |
considered and do not address mapyment benefits or credibilitySee 20 CFR
404.1512(b), 416.912(b); (R. at 24.) Howevee ALJ also acknowledged that a plainti
need not choose between appd) for unemploymet and disability beefits. (R. at 24.)

Plaintiff does not provide any legal suppfot her contention that was legal error for
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the ALJ to consider Bintiff's application for unemployent benefits. The Court will not

create arguments for Plaintitind without any ledasupport, the Court cannot find thg

\U

ALJ committed legal error in considering Pl#i's unemployment benefits history and
finding it “may indicate that & [Plaintiff] herself believes she capable of working. (R.
at 24.)

The Court finds that some of the AkJeasons for finding Rintiff not credible
are not supported by clear andnemcing evidence. The Caurhowever, finds there
remains substantial, clear and convincinglemce supporting the Al's conclusions on
Plaintiff's credibility, and theerrors noted do not negatbe validity of the ALJ’'s
ultimate credibility determinationSee Carmickle533 F.3d at 1162. Accordingly, th¢

AY”4

errors are harmless and dot warrant reversald.

E. The Credit-As-True Rule Does Not Apply

Plaintiff asks that the Court appthe “credit-as-true” rulewhich were there a
basis for remand, would resultiemand of Plaintf's case for paymentf benefits rather
than remand for further proceedingseichler v. Comm’r of Soc. Sec. Admin75 F.3d
1090, 1099-102 ¢a Cir. 2014); (Pl.’s Br. at 7-B8Because the Counas found there is
no basis for remand, neither the ordinary redheule nor the credit-asue rule applies.
See Treichler775 F.3d at 1099-102.

IT IS THEREFORE ORDERED affirming the decision othe Administrative
Law Judge (R. at 9-27) as upheldtbg Appeals Council (R. at 1-6).

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly and close this matter.

Dated this § day of August, 2016.

N

Hongrable n?J._Tuchl
Unitgd Stat®s District Jge
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