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ates of America Doc.|12

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jestin Dale Rogers, No. CV-15-08143-PCT-JZB
Plaintiff,
V.

United States of America ,

Defendanh

Pending before the Court is Defendamfistion to Transfer Veue Pursuant to 28
U.S.C. § 1404(a). (Doc. 6.) For the r@as below, the Court will grant Defendant’s
Motion.

I. Background

Plaintiff, proceedingpro se asserts that on Augusl7, 2014, Defendant's
employee, Sergeant Terry Michael Orazi, redarto his home in Clarksville, Tennessee.
(Doc. 1 1 14.) At that timeSergeant Orazi's home was occupied by two other Army
soldiers, Rachel L. Rogers and Sergeantudassaither, as well as Plaintiff's two young
sons. [d. § 15.) Sergeant Orazi hbhden at the firing range prior to returning home, and
he brought a duffle bag filled witfrearms into the home.ld. § 17.) At that time, Ms.
Rogers and Sergeant Gaitherrevén the bedroom togethén the second level of the
home, and Eldin J. RogersetBon of Plaintiff and Ms. Ryrs, was in his bedroomld(
1 18-19.)

Plaintiff alleges that after Sergeanta@r returned to the home, he and Eldjn

Rogers interacted for 20-30 minutes, dunmgch Sergeant Orazllowed Eldin Rogers
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to “help him load bullets to firearm magazines.” Id. 1 22.) Plaintiff claims that
Sergeant Orazi then placedaaded 9mm Glock omhe coffee table near where Eldi
Rogers was standing.Ild( § 24.) Sergeant Orazi turnéis back and the gun fired
shooting Eldin Rogers in the chest andtd®ying his “liver and a kidney.” Id. {1 26-

27.) Emergency units were dispatched &ldin Rogers was kan to Vanderbilt
Hospital in Nashville, Tennessedd.(f 29.) Eldin Rogers wgronounced dead at 7:3
PM on that same dayld( 1 30.)

Plaintiff asserts that Sergeant Orazi \@mating within the cowe and scope of his
employment with Defendant at the time of the incident because “he was in (
violation of military reguléions living with other militay members off base, which
constitutes a form of fraternization.”ld( § 13.) Plaintiff furtheralleges that Sergean
Orazi was held in confinement at Fortgabell immediately after the incident, an
Defendant punished Sergeanta@r Ms. Rogers, and SergeaGaither “at the military
level.” (Id. 1 31-32.)

On August 12, 2015, PIdiff, an Arizona resident,iled his Complaint in the
District of Arizona asserting claims for riggence and wrongful death against the Unitg
States pursuant to the Federal $aflaims Act, 28 U.S.C. § 2678t seq (FTCA). (d.)
On October 16, 2015, Defendafiled an Answer to th&Complaint and a Motion to
Transfer Venue pursuant to 2BS.C. § 1404(a). (Doc. 6Rlaintiff filed a Response in
opposition to the Motion on October 23,130 (Doc. 10.) OnOctober 27, 2015,
Defendant filed a Reply. (Doc. 11.)

II. Legal Standard

Pursuant to 28 U.S.C. § 1404(a), a distcimtirt may transfer a civil action to an
other district or division wére the action might have belerought “[flor the convenience
of parties and witnesses, in the interesjustice[.]” The change of venue statute w3
enacted to “prevent the waste of timenergy and money and to protect litigant
witnesses and the public against wressary inconvenience and expenséan Dusen v.
Barrack 376 U.S. 612, 616 (1964) (citation antkimal quotation marks omitted).
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“When determining whether a transfer is proper, a court must employ a twotste|

analysis. A court must first consider thee$hold question of whether the case could
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have been brought in the forum to which theving party seeks to transfer the case.
Park v. Dole Fresh Vegetables, In864 F.Supp.2d 1088, 109BI.D. Cal. 2013). “In
order that the case ‘might have been broughthe proposed transferee district, the court

there must have subject matjerisdiction and proper venuand the defendant must b

D

amenable to service of praseissued by that court.’Kachal, Inc. v. Menzie738 F.

Supp. 371, 372-73 (D. Nev. 1990). An FTCA action “may be prosecuted only in the

judicial district where the plaintiff resides wherein the act or omission complained pf
occurred.” 28 U.L. § 1402(b).

Here, there is no dispute that the cormmd of conduct occurred in or nedr
Montgomery County, in Clasville, Tennessee. (Doc. 1 § 2; Doc. 6 at 1-2.)
Accordingly, the Middle Distat of Tennessee is a distristhere the action might have
been brought.

Second, the Court must consider “whether tilansferee district is a more suitable
choice of venue based upon ttanvenience of the partieagwitnesses and the interests
of justice.” Airbus DS Optronics v. Nivisys LL.Glo. CV-14-02399RHX-JAT, 2015
WL 3439143, *2 (D. Ariz. May 28, 2015Rark, 964 F. Supp. 2d &é093. The Ninth

Circuit Court has identified thisllowing factors, in addion to the convenience of the

174

parties and witnesses, that district courty m@ansider in determining whether a transf

[12)
—

is appropriate:

(1) the location where the relevant agreements were negotiated and
executed, %)_the state that is moshifar with the govening law, (3) the
laintiff's choice of forum, (4) theespective parties’ contacts with the
orum, (5) the contacts relating toetfplaintiff's cause of action in the
chosen forum, (6_2ath_e differences the costs of litigtion in the two
forums, (7) the avkability of compulsory proces to compel attendance of

14

! The United States District Court for thiddle District of Tennessee, Nashvillg
Division, “is comprised ofthe counties of Cannon, Chkam, Davidson, Dickson,
Houston, Humphreys, Montgomye Robertson, Rutherforgtewart, Sumner, Trousdale,
Williamson, and Wilson.” United States District Court for the Middle District of
TennesseeDivisions of Court http://www.tnmd.uscourts.gédivisions_of_court (last
visited Dec. 4, 2015).
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unwi1lcling non-party witnesses, and)(&e ease of access to sources of
proof.

Jones v. GNC Franchising, In@11 F.3d 495, 498-99 (9thrCR000). No single factor
Is dispositive, and a districoburt has broad discretion tojadicate motions for transfer
on a case-by-case basisStewart Org, Inc. v. Ricoh Corp487 U.S. 22, 29 (1988) (“A
motion to transfer unde§ 1404(a) thus calls on the distrcourt to weigh in the balance
a number of case-specific factors3parling v. Hoffman Constr. Co., In@64 F.2d 635,
639 (9th Cir. 1988). The party seekig change of venue bears the burden
establishing such action is propeCommodity Futures Trading Comm’n v. SavagElL
F. 2d 270, 279 (9th Cir. 1979).
[ll.  Discussion

Defendant argues that transferring this dasthe United StateBistrict Court for
the Middle District of Tennessee is apptiafe because the action could have be
brought there, and based on several differaatofs, it is the better venue for this cag
(Doc. 6.) Plaintiff does not dispute that thiion could have bedirought in the Middle
District of Tennessee. Rather, Plaintiff camds that transfer of this matter will caus
him hardship and give Defendant an unfvantage. (Doc. 10.) Below, the Cou
addresses the relevant fast@nd the parties’ arguments.

a. Convenience of the Parties

This factor weighs slightly against transfeg this case. If this case is transferrg
to the Middle District of Tennessee, Plaintifiivneed to travel theréor any trial in this
matter. Defendant contendsathf Plaintiff chooses to e¢awluct depositions of withesse
in person, he will likely need to travel tennessee for those miesitions regardless of
whether the case is transferred because nifospt all, of the witnesses, other tha
Plaintiff, reside in or near Tennessee. Twurt finds that it woul be more convenient
for Plaintiff if this case were tried in Aona because he currently resides he
Defendant has counsel available in béthzona and Tennessee, so it would not
inconvenient for Defendant if the case is tinexte or in the Middle District of Tennesseg

Plaintiff argues in his Response that sf@nring this case would cause him “undd
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hardship.” (Doc. 10.)However, Plaintiff fails to provid any basis for this contention.

The Court notes that although it will bes$e convenient for Plaintiff to travel tg
Tennessee, the possibility of taking telepboor video depositions of withesses ma
ease the burden on Plaintiff. And, as Defendaotes, even if Platiff were to take
depositions in person, hveould likely have to travel tdennessee to do so regardless
whether the case is transferred because ndg-pénesses in or near Tennessee can
be forced to travel to ArizonaSeeFed. R. Civ. P. 45(c)(1) (“A subpoena may comma,
a person to attend a trial, hearing, or dé@msonly . . . within100 miles of where the
person resides, is employed, or regularly deents business in person; or . . . within t
state where the person resides, is employedegularly transacts business in person,
the person . . . is commanded to attendshand would not incusubstantial expense?)
b. Convenience of Witnesses

This factor weighs heavily in favor of transferring this case. “In determining
convenience of the wigsses, a court should considet only the number of witnesse
located in the respective venudmjt also the nature and ality of their testimony.”
Federal Trade Commission Wyndham World Wide CorpNo. CV-12-1365-PHX-
PGR, 2013 WL 1222491, at *4 ([Ariz. March 25, 2013) (quotin§loan v. Pfizerinc.,
Case No. C-08-1849-SBA008 U.S. Dist. LEXIS 787852008 WL 4167083, at *5
(N.D. Cal. Sept. 8, 2008)).

There appears to be no dispute thatoélthe witnesses tthe incident reside
within 100 miles of tk United States District Court ftlne Middle District of Tennessee

in Nashville, Tennessee. Defendant has piediDeclarations to support its claim th

2 Plaintiff also argues that transferrirthis case to the Middle District of
Tennessee will give Defendant an unfaglvantage in the litigation. (Doc. 10.) Ir
support of this argument, Praiff cites to a November 201@nited States Attorneys’
Bulletin” regarding litigating therenue in federal tort claimmases, which Plaintiff claims
provides that “requesting a change in vens a tactical move and US Attorneys a
advised to request changewveinue if it could significantly ffect the outcome of the cast
in favor of Defendant.” 'Ifl.) The Court does not finthis argument supported o
persuasive. Plaintiff fails to provide anysmafor his contention that transferring th
specific case to another Unitecaf&ts District Court will reduin an unfair advantage to
Defendant, particularly becarjsas detailed below, regardless of the venue, the pa
agree that Tennessee law appbe Plaintiff's claims.
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witnesses in this case reside and/or work in Tennessee or just across its border |at F

Campbell in Kentucky, including Ms. Rogendr. Gaither, Detectives Eric Ewing and
Tyler Barrett of the Clarksville, Tenness@®lice Department, who investigated the
incident, medical professionals who treatéiin Rogers, and other members of the
United States Army stationed Bort Campbell, Kentucky. (Doc. 6 at 4-5; Doc. 6-1;
Doc. 6-2; Doc. 6-3.) Platiff contends in his Respondbat “Defendant admits the

” 13

factual aspects of the incident,” “[n]egadi the need for witres testimony in that

14

regard.” (Doc. 10 at 1.) lhough Defendant admits thatdih Rogers was injured at the

time and location identified ithe Complaint, Defendant disges at least some of thg

D

factual allegations in Plairitis Complaint regardig the events that occurred, including
whether Sergeant Orazi was iagt within the course andcope of his employment
(Doc. 7 at 4-5.) The witness&vho can testify to the factuallegations in this case al
reside in or near the Middle District of Tessee. And, as Defendgmbints out, at least
some of the witnesses who can testify tatera related to alleged damages, including
medical personnel and Ms. Rogers, are located in or near Tennd¥sadiff fails to
identify any witness who is locat@&u Arizona, other than himself.

Because the non-party witnesses residmgennessee and Keicky are outside

—

the compulsory power of this District Couiftthe case were to stay in Arizona, all g
these witnesses, assuming tiveguld appear at trial, wouldeed to voluntarily travel
across the country to testify. Defendant alsatends that all of the relevant documents

in the case are located in wear Clarksville, Tennessee. Plaintiff does not dispute this
contention. Accordingly, this factaveighs heavily in faor of transfer. See Gomez v.
Wells Fargo Bank, NANo. CV-09-00181-PHX-GMS, Z® WL 1936790 at *2 (D.

Ariz. July 2, 2009) (“The convenience of witnesse said to be theost important factor
In passing on a traref motion.”) (quoting-os Angeles Mem’l Coliseu@om’n v. Nat'l

Football League 89 F.R.D. 497, 501 (C.D. Cal. 1981 Further, this factor outweighs
the convenience of the partieSee Lax v. Toyota Motor Cor®5 F. Supp. 3d 772, 78(
(N.D. Cal. 2014) (“The corenience of non-party witsses is the most important

convenience factor; more puortant than the conveniemof party withesses”Bhalaby v.
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Newell Rubbermaid, IncNo. C06-07026 MJJ, 2007 WL 34357, at *6 (N.D. Cal. Oct.

24, 2007) (quotindgsaleh v. Titan Corp.361 F. Supp. 2d 1152160 (S.D.Cal. 2005))

(“[W]hile the convenience of party witsees is a factor to be considered, the

convenience of non-party witnesseshis more important factor.”).
c. Location of Relevant Agreements

The parties have not identified any agreemanissue in or relevant to this casy

v

Therefore, this factor does not weigh indaof or against transferring this case.
d. The State That is Most Familiar With the Governing Law
Both parties assert that Tennessee law apphiehis case. (Doc. 1 T 3; Doc. 6 at

6.) More specifically, Plairii alleges tort claims again#fte United States pursuant t

| &)

the FTCA, 28 U.S.C. § 267#&f seq.for injuries caused with a government employee’s
scope of employment. “The law applide to determine whether a government
employee was acting within the scope of emgpient is ‘the law of the place where the
act or omission occurred.’Kasin v. Kent457 F.3d 1033, 1037 (9ir. 2006). Further,
Tennessee law will govern Defendant’s liability fbe tort claims alleged in this action.
Tekle v. United State511 F.3d 839, 844 {9 Cir. 2006); (Doc. 1 194, 43). The United
States District Court for the Middle Distriof Tennessewould be more familiar with
Tennessee law, which governs Rtdf’'s claims here, than thi€ourt. Accordingly, this
factor weighs in favor of transferring this case.
e. Plaintiff's Choice of Forum

This factor weighs slightly against transfeg this case. Generally, a plaintiff's
choice of forum is entitled to substantial colesation. “However;the degree to which
courts defer to the plaintiff's chosen venagesubstantially reduce@hen the plaintiff's
choice is not its residence or where theufo lacks a significant connection to the
activities alleged in the complaint.”Inherent.com v. Martindale-Hubbel20 F. Supp.
2d 1093, 1100 (N.DCal. 2006) (quotingCarolina Cas. Co. v. Data Broadcasting Cqrp}
158 F. Supp. 2d 1044, 1048 (N.Dal. 2001) (emphasis addedge alsdPark, 964 F.
Supp. 2d at 1094. Here,ettonly connection to Arizona ithat it is the state wherg

Plaintiff resides. None of the acts compé&inof in Plaintiff's Canplaint took place in
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Arizona. Therefore, this factor weighs oslightly against transf of this case.
f. The Parties’ Contacts With the Forum

This factor weighs slightlyin favor of transferring is case. Defendant ha

contacts with the District of Arizona, arfelaintiff resides in Arizona. However, the¢

specific military personnel related to thistian are located in or near Tennesse
Defendant further contends that Plaintiff poesly lived in Tennssee with his wife and
child and has traveled to Tennessee on at @@s occasion subsequent to the events
issue in this case. Plaintiff does not dip these contentions in his Response, &
asserts in his prayer for relief that heshaveled to Tennessesince the incident
occurred. (Doc. 1 1 50; Doc. 6 &8, Doc. 10.) Therefore,ithfactor weighs slightly in

favor of transferring this case.

g. 'llz'he Contacts Relating toPlaintiffs Cause of Action In the Chosen
orum

This factor weighs in favaof transferring this case. €he is no dispute that all of
the incidents giving rise to this litigatiooccurred in or near ¢ Middle District of
Tennessee. (Doc. 1 at 2-5; Doc. 6 at 8.)

h. The Costs of Litigation

This factor does not weigh in favor afr against transferring this case.

“Generally, litigation costs are daced when venue is locatedar most of the witnesse
expected to testify or give depositions,” and “[a]lthough developments in electt
conveyance have reduced thestcof document transfer somewhat, the cost of litigati
will be substantially lessened if the actionvenued in the same district where most
the documentary evidence is foundSee Gome2009 WL 1936790, at3. Courts also
consider the financial impact of transter the parties in analyzing this fact@ee Koval
v. United StatesNo. 2:13—-cv-1630-HRH2013 WL 6385595, at3 (D. Ariz. Dec. 6,
2013);Airbus DS Optronics GmbF2015 WL 3439143, at *5.

The Defendant argues that it would beore costly to litigat this matter in
Arizona because all adhe witnesses, other than Plaifitdnd the documestreside in the

Middle District of Tennessee or within 10files of the courthouse. (Doc. 6 at 8
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Defendant further argues that even if the caseirema Arizona, Plaintiff would need to

travel to the Middle District of Tennessee tkealepositions and, therefore, the costs for

him would be about the same regardledsl.) ( Plaintiff contends that the evidence i
this case will come from documents andtten reports, and “it is common place t
conduct depositions telephonically(Doc. 10 at 1.) If this c® were tried in the Middle
District of Tennessee, Plaintiff would presuryabeed to incur adtlonal costs to travel
there for trial. Defendant is likely in lzetter position to beamg additional financial
costs of litigating this case in &ona, than Plaintiff is to dar additional travel costs if
this case were tried in the Middle District of Tennessee. Balancing the costs assq
with travel for witnesses and Plaintiff, the Cofinds this factor is neutral, and does n
weigh in favor of or agaitgransfer of this case.
I. The Availability of Compulsory Process

This factor weighs in favor of transferritigis case. If the casgere to remain in
this District, several of the witnesses locaite@r near the Middle District of Tennesseg
would be beyond thsubpoena power of this CourtSee Koval WL 6385595, at *4
(noting non-party witnesses were outsidetlué court's 100-mile limit for compelling
attendance of witnesses) (oigi Fed. R. Civ. P. 45(c)(1)(A)). Defendant contends t
although it can generally compel attendamaterial by its employees, Ms. Rogers,
witness to the events, is sclued to be discharged frothe Army and wl no longer be
within Defendant’s control. (Do® at 9.) As stated abov@efendant also contends the
other witnesses who will testify are locateathin the subpoen@ower of the Middle
District of Tennessee, including healthearofessionals who tresl Eldin and members
of the local law enforcementhe investigated in the incident. Plaintiff does not dispt
these contentions. Witnesses may testlirough the use ofleposition or video
testimony; however, here, it appears tlsaveral likely witnesses are outside ti
subpoena power of this CourSee F.T.C. v. WrighNo. 2:13-CV-215-HRH, 2014 WL
1385111, at *4 (D. ArizApr. 9, 2014) (“there are sevetkely withesses who reside in
Utah. These individuals are ousithe subpoena power of tlsisurt and thus this factor

m

‘weighl[s] strongly in favorof transfer.”) (quotingU-Haul Int’l, Inc. v. Hire A Helper,

-9-
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LLC, No. CV-08-1271-PHX-DGC,@8 WL 4368663, at *3) (DAriz. Sept. 23, 2008);
see alsoLeyvas v. BezyCase No. CV 07-1032-PHXMBA, 2008 WL 2026276, at *4
(D. Ariz. May 9, 2008)) (“thanability of the Cour to compel the attendance of certa
witnesses would certainly favtransferring the case”)). Accordingly, this factor weig
in favor of transferring this case.
j. The Ease of Access to Sources of Proof

This factor weighs in favoof transfer. There is no dispute that the almost all
the witnesses and documents val& to this case are all located in or near the Mid
District of Tennessee, and all of thenrgalained of conduct took place therBee Patent
Mgmt. Found., LLC v. Analog Devices, Indo. C 10-03630 SBA2011 WL 197831, at
*4 (N.D. Cal. Jan. 20, 2011) (transferrimgise where virtually all of the third-party
witnesses and documents are lodate the transferee districtjunter v. Mozil No. C
08-4213 PJH, 2008 WL 5130453, at *5 (N.D. Cal. D&c2008) (transferring case t(
Texas where other than plaintiff and posgibhe other witness, “any witnesses [wer
likely to be located in Texas, as [Wdalse physical and documentary evidence.”).

k. Localized Interest

Finally, Defendant contendsahtransfer of this case also appropriate becaus
Tennessee has a localized ing¢re having this case de@d in the Middle District of
Tennessee. Plaintiff does not address thlgsirment. (Doc. 6 at 10-11.) At least son
courts have also considered localizetkenests in ruling ora motion to transferSee
Koval, 2013 WL 6385595at *2 (citingDecker Coal Co. v. Commonwealth Edison,C

805 F.2d 834, 843 (9th Cir. 1986)). Theu@tofinds that Tennessee has some lo¢

interest in litigationinvolving local law enforcementna employees at a military bas
near Tennessee. However, the military base in question is a federal military
Therefore, the Court finds this factor weigdy slightly in fava of transfer.

|.  Conclusion

Balancing the above factors, the Court dodes that transferring this case to th

Middle District of Tennessee is appropeiat There is no dispute that all of the

complained of conduct occurred in or near istrict. Likewise, most, if not all, of the
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witnesses, other than Plaffitiand the documentatiorelevant to the incidents alleged i
the Complaint are locataed or near the same locatiorAlthough Plaintiff's choice of
forum should be given deferendas, light of the location ofthe witnesse and relevant
documents, the applicability ofennessee law to Plaintiff'slaims, the limits on the
compulsory power of this Court, and the locdérest in litigating this case in Tennesssg
the Court will grant Defendantiotion to Transfer this case the United States District
Court for the Middle District of Tenssee in Nashville, Tennessee.

Accordingly,

IT IS ORDERED that Defendant’s Mion to Transfer (Doc. 6) is granted.

Dated this 10th dagf December, 2015.

NE .

Honbrable Johni Z. Bae
United States Mgistrate Jude
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