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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gerrie A Cooley, et al., No. CV-15-08145-PCT-DLR
Plaintiffs, ORDER

V.

James E Davison, et al.,

Defendants.

This case arises out of the sale of CamgtdMobile Home Park ("Camptown"),
located in Show Low, Arizona. During thelevant time period, Camptown was owne
by Defendant James E. Davidson Revocdblest Dated March 26003 ("Trust") and
operated as a sole proprietorshigim Davidson ("Jim"), who now is deceased, was {
settlor of the Trust, and he and his daugldefendant Eileen Davidson ("Eileen”
operated the business together. In Aag2@14, Plaintiff Gerrie Cooley purchase
Camptown, including all park owned trailetsjildings, and equipment, as well as g
lease agreements and carrybdémins between Camptown aitd tenants. Cooley ang
Plaintiff Camptown of ShowLow, LLC ("the LLC"), alimited liability company of

which Cooley is the sole m&er and manager, now claitmat Defendants breached th

! The Trust was not clearly named aslefendant in the Aended Complaint.
Instead, the Amended Complaint named Defendaleen Davidson in her capacity a
co-trustee of the Trust. At oral argumembwever, the Court granted an unopposed 0
motion to amend the complaintinc pro tundo reflect the Trusas a defendant.
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sale agreement, converted Camptown asaats committed fraud in connection with the

sale of Camptown. (Doc. 51.)

Pending before the Court are Eiledvistion for Partial Summg Judgment (Doc.

140) and Defendant Robddavidson's ("Robert") Motin for Summary Judgment (Dodc.

141). The motions are fully briefed and the Court heard oral argument on June 20,
For the following reasons, Eilesnmotion for partial summarjpidgment is granted in
part and denied in padnd Robert's motion for summary judgment is granted.
|. Legal Standard

Summary judgment is appropriate ifetrevidence, viewedn the light most
favorable to the nonmoving party, demonstratest there is no genuine dispute as
any material fact and the movastentitled to judgment as a ttex of law." Fed. R. Civ.
P. 56(a). "[A] party seeking summary judgnt always bears the initial responsibility ¢
informing the district court of the basis fits motion, and identifyig those portions of

[the record] which it believes demonstrate thbsence of a genuine issue of mater

fact." Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)Substantive law determines

which facts are material and "[o]nly disputager facts that might affect the outcome ¢
the suit under the governing law will propedseclude the entry gfummary judgment.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)'A fact issue is genuine 'if
the evidence is sucthat a reasonable jury could retua verdict fo the nonmoving
party." Villiarimo v. Aloha Island Air, Ing. 281 F.3d 1054, @61 (9th Cir. 2002)

(quoting Anderson 477 U.S. at 248). Thus, the mooving party must show that the

genuine factual issues "cde resolved only by a finder of fact because they n
reasonably be resolved in favor of either partfCdl. Architectural Bldg. Prods., Inc. v
Franciscan Ceramics, Inc818 F.2d 1466, 146@th Cir. 1987) (quotingAnderson 477
U.S. at 250).

1. Discussion

Robert moves for summary judgment oncdlims against him because: (1) heli

not a co-trustee of the Trust; (2) he is ngiaaty to the contract between Cooley and t
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Trust; (3) he owns all personaloperty that Cooley alleges bhenverted; and (4) there i$

no evidence to support Cooley's civil conapy claim against him. (Doc. 141.) Eilee
and the Trust move for partial summandgment as follows: jlcomplete summary
judgment on Cooley's Arizona Consumealtka Act (ACFA) claimbecause Camptown is

not "merchandise" within the meaning tife act; (2) partial summary judgment o

Cooley's common law fraud claim to the extins based on alleged misrepresentations

about Camptown's revenue because Cokieyw before purchasing Camptown that tf
revenue projections were bdsen contingencies that had nat occurred; (3) complete
summary judgment on Cooley®gligent misrepresentati@nd breach of the covenan
of good faith and fair dealing claims based on application of the economic loss rul
partial summary judgment on Cooley's breacltaitract claim against the Trust to th
extent it is based on an alleged oral agreertwemodify the terms othe promissory note
at a later date, and complete summary judgnie the extent Cooley asserts the clai
against Eileen because Eileen is not ayp@arthe agreement; arfl) complete summary
judgment on all claims purportedly brougint behalf of the LLC. (Doc. 140.)

During oral argument, Cooley made see&oncessions that substantially narrg
the issues now before the Court. Firstofey conceded that sumary judgment against
Robert is appropriate. Having reviewed theefs, the Court agreesSummary judgment
therefore is granted in favor of Robert all claims asserted against him.

Second,Cooley concededthat she cannot maintaim common law fraud claim
based on alleged misrepresentations ali@mptown's revenue because she was aw
of the revenue issues prior to closing. Bhea its own review of the record, the Cou
agrees. Cooley alleges that Eileen anel Thust falsely represented that Camptows
tenants paid $400 per monthrent and that it produced maumal income of $551,400, of
which $109,000 was profit. Cooley claimatiCamptown actuallgroduced less income
and that the existing tenants' leases were only for $375 per month.

During negotiations over the sale ofatown, Jim wrote down various numbel

related to Camptown's revenuéccording to Eileen and éhTrust, these numbers wer
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estimates of Camptown's potential cash fibwertain conditions occurred in the futurg
such as raising rent from $375 to $400 pemth and selling or renting eight units th
were vacant at the time. Cooley claims thiat represented these figures as Camptow
current revenue. Regardless, however, Coaldyitted during hedeposition that she
knew certain preconditions to earning that rae such as raising rent from $375

$400 and leasing or selling certain vacatg,lbad not occurred at the time she purchas
Camptown and that she would be respolesifor taking these steps post-sal
Accordingly, based on Cooley's concessionsrak argument and the Court's independe

review, the Court grants partial summary jodnt in favor of Eileen and the Trust o
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Cooley's common law fraud claim to the extiéns based on alleged misrepresentations

concerning Camptown's revenue.

Third, Cooley conceded at oral argumshé could not bring Breach of contract
claim against Eileen becau&gleen was not a party to @ahagreement. Indeed, th
promissory note and escrow instructions, \Wwhiegether govern the transaction, identi
the Trust and Cooley as thmntracting parties. (Docd42-6, 142-7.) The Court
therefore grants summary judgment in favorkdieen on Cooley's breach of contra
claim. Relatedly, the Court also grants swuamyrjudgment in favor oEileen on Cooley's
breach of the covenant of good faith and tsealing claim beasse Eileen was not g

party to the contract from which thetglwof good faith allegedly derives.

Finally, Cooley conceded at oral argumtrat Arizona's Statute of Frauds, A.R.$.

8 44-101, precludes her from asserting a bredcontract claim baskon an alleged oral
agreement to modify the terms of the presairy note after the close of escrow. Bas
on its own review, the Court agrees. Acéogly, partial summary judgment is grante
in favor of the Trust on Cooley's breachcohtract claim to the extent it is based on
alleged oral agreement to modthe terms of th@romissory note.

After accounting for these concessionse fharties continue to dispute: (2
whether Cooley can maintain a claim under the ACFA; (2) whether the economig

rule bars Cooley's negligent misrepresgotaclaim against Eileen, and her neglige
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misrepresentation and breach of the cowera good faith and fair dealing claims
against the Trust; and (3) whethiae LLC has asserted anyable claims. It is with
these issues that the Court now engages.

A. Consumer Fraud under the ACFA

Cooley alleges that Eén and the Trust violated the ACFA by making false
statements in connection withetlsale of Camptown. "The elements of a private cause of
action [under ACFA] are a false promise orsrepresentation made in connection with
the sale or advertisement of merchandisel the hearer's consequent and proximpate
injury.” Holeman v. Neils803 F. Supp. 237, 242 (D. iar 1992). The ACFA defines
"merchandise” as "any objects, wares, goods, commodities, intangibles, real estate
services, including direct primary provideapb[.]" A.R.S. 8§ 44-1521(5). The Arizona
Court of Appeals has held, Wwever, that "[e]xighg business entities . . . are distin¢t
from 'merchandise' as de&d in the [ACFA]." Waste Mfg. & Leasing Corp. v
Hambicki 900 P.2d 1220, 1224 (Ariz. Ct. App995). "Although an existing business
entity such as a corporation may includmong its assets 'objects, wares, goofs,
commodities, intangibles, real estate, or m&s;,' an existing business entity itself dogs
not fall within any of those categoriesld.

It is undisputed that Camptown was a smileprietorship at the time of sale, and
that Cooley purchased Camptoas a business with the inténtcontinue operating it as
such. Summary plgment in favor of Eileen and tA&ust therefore is granted because
Cooley cannot show that the alleged falsgeshents were made in connection with the
sale or advertisement of merchamdigithin the meang of the ACFA.

B. Economic LossRule

The economic loss doctrine is "a commaw rule limiting a contracting party tg
contractual remedies for the recovery emonomic losses unaccpanied by physical
injury to persons or other property Flagstaff Affordable Hous. Ltd. P'Ship v. Design
All., Inc, 223 P.3d 664, 667 (Ariz. 2010). d&wmic loss "refers to pecuniary of

commercial damage[.]"ld. The doctrine's principal fution "is to encourage privatg
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ordering of economic relationps and to uphold the exgations of the parties by
limiting a plaintiff to contractual remedider loss of the benefit of the bargainlt. at
671.

[Aloplication of the doctrine tavarious tort claims reauires a
context-snecific analvsis thamnust take into account the
nolicies behind contract and tort law. While tort law seeks to
nromote safetv and snread thatsoof accidents. contract law
"seeks to nreserve freedom afintract and to nromote the
free flow of commerce." Thusf "common law contract
remedies nrovide an adeauatemedv becalise thev allow
recoverv of the costs of remvina the defects ... and other
damaaes reasonablv foreseeabhléhe narties unon entering
the contractl.1" there is netrong policy reason to also
provide a tort remedy.

Greyhound Lines Incv. Viad Corp, No. CV-15-01820-PHX3GC, 2016 WL6833938,
at *7 (D. Ariz. Nov. 11, 2016) (quotinglagstaff 223 P.3d at 669).

Eileen and the Trust contghat Cooley's negligent srepresentation and breac
of the covenant of good faith and dealingicls are barred by the economic loss doctri
because Cooley seeks damagds tior the alleged decrease value of Canptown, lost
profits, and cost to repair @gtown. All of these damagéall within the ambit of her
breach of contract claim.” (Doc. 14014.) The Court is not persuaded.

First, Eileen indisputably is not a paity the contract. It is not clear, then, wh
Cooley should be precluded from siwktort remedies against heGee Flagstaff223
P.3d at 671-72 (explaining thaburts should not "rely otihhe economic loss doctrine t¢
preclude tort claims by norentracting parties”). During af argument, Eileen arguec
that the economic loss rule nonetheless shapply because any misrepresentations |
is alleged to have made were made in an @geapacity on behalif the Trust, which is
a contracting party. Eileesnd the Trust did not brief $1agency argument, howevel
and the Court is without sufficiemformation to conclude, as a matter of law, that Eile
indisputably acted as an adeaf the Trust or that Cool&y negligent misrepresentatio
claim against her is barred Hye economic loss doctrine.

Second, the Court is not convinced that contract law provides an adequate r¢

for Cooley's alleged damages. For examflepley alleges that Eileen and the Tru
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made misrepresentations condgegnEileen's continued inlWement in the managemen
of the business, installation of garag®ors, and the corbn of Camptown's
infrastructure and utilities, but the escrow raostions and promissp note say nothing
about these matters. Toetlcontrary, the escrow instructions indicate that Coo
purchased Camptown in "as isdndition. (Doc. 142-6.) lis unclear to the Court how
the contract provides an adequate remedyhese alleged misrepresentations when if
silent on the matters. For these reasons, Ed@enthe Trust have hdemonstrated that
they are entitled to judgment as a mattelaof on Cooley's negligent misrepresentatig
claim, nor has the Trust demonstrated thest entitled to summaryjudgment on Cooley's
breach of the covenant of gotaith and fair dealing claim.

C. Claimson Behalf of theLLC

Finally, the Court agrees with Eileendathe Trust that the Amended Complaif
states no viable claims onhmf of the LLC. The LLC ws not a party to the contrac
and no claim for relief is sgint on its behalf. Indeed, it is not even clear that the L
existed during the relevant time period. For these reasons,

IT 1SORDERED that the Motion for Partial $nmary Judgment (Doc. 140) filed

on behalf of Defendant Eiledbavidson, individually and aso-trustee of the James E.

Davidson Trust, iISGRANTED IN PART AND DENIED IN PART as explained
herein.

IT IS FURTHER ORDERED that Defendant Robert Davidson's Motion fq
Summary Judgment (Doc. 141)GRANTED.

Dated this 28th day of June, 2017.
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