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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kaylee Earls, No. CV-15-08165-PCT-NVW
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

Plaintiff Kaylee Earls seeks review under42.C. 8§ 405(g) othe final decision
of the Commissioner of Social Securifythe Commissioner”), which denied he
supplemental security income under secti@i4(a)(3)(A) of the Soal Security Act.
Because the decision dhe Administrative Law Judg (“ALJ”) is supported by
substantial evidence andnst based on legal error, t®mmissioner’s decision will be
affirmed.

l. BACKGROUND

Plaintiff was born in November 1990 @&rapplied for Supplemental Securit
Income benefits when she wasy¥ars old. She has at leashigh school education ant
is able to communicate in English. Whsine was 12 years old, she had surgery
lumbar scoliosis, which causegrve damage. She continueshave leg and back pair
for which she takes pain medication. Inl3Qshe worked two ¢a a week for about

three hours a day handling mail for a medicallitg. She was able tdrive, help with
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grocery shopping, do laundryit a gallon of milk, but notift her two-year-old son who

weighed 28 pounds. She drivikggee hours to visit her ffiaily, but has developed a leg

cramp, which required her to stop andlkvaround for about amour to relieve the
cramp.

On May 31, 2012, Plaintifapplied for supplemental security income benefi

alleging disability begining April 13, 2008. On Decerab13, 2013, she appeared with

her attorney and testified atvideo hearing before the ALJA vocational expert also

(s,

testified. On January 30, 20, the ALJ issued a decision that Plaintiff was not disabled

within the meaning othe Social Security Ac The Appeals Couilcdenied Plaintiff's
request for review of the hearing decision, making the ALJ's decision
Commissioner’s final decision. On August, 3015, Plaintiff sought review by thig
Court.

Il. STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th

ALJ’s decision. See Lewis v. Apfe236 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4§
preponderance, and relevant evidence th@aaonable person might accept as adequ
to support a conclusion considey the record as a wholeld. As a general rule,
“[w]lhere the evidence is susgtible to more thn one rational interpretation, one (
which supports the ALJ’s decision, té.J’s conclusion must be upheld.Thomas v.
Barnhart 278 F.3d 947, 954 (9%ir. 2002) (citations omittedgccord Molina v. Astrue
674 F.3d 1104, 1111 (9th Cir. 22) (“Even when tha evidence is susptible to more
than one rational interpretatiowe must uphold the ALJ’sridings if they are supporteq

by inferences reasonably drawn from the record.”).
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lll.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stepsit the burden shift®d the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endid. At step two, the ALJ detmines whether the claiman

has a severe medically determinable physicahental impairment. 8 404.1520(a)(4)(ii).

If not, the claimant is not dibéed and the inquiry endsld. At step three, the ALJ
considers whether the claimant’'s impairmentcombination of impairments meets (¢
medically equals an impairmelnsted in Appendix 1 to Sulapt P of 20 C.F.R. Pt. 404
8 404.1520(a)(4)(iii). If so, #claimant is automaticallfound to be disabledld. If
not, the ALJ proceeds to step four. At stepr, the ALJ assessesetislaimant’s residual
functional capacity and determines whethex thaimant is still capable of performing
past relevant work. 8 404.18&)(4)(iv). If so, the claim@ is not disabled and the
inquiry ends.Id. If not, the ALJ proceeds to the fifand final step, where he determing
whether the claimant can perform any otherk based on the claimant’s residus
functional capacity, age, education, and wexkerience. 8 404.1520(a)(4)(v). If so, th
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ founthat Plaintiff has not engaged in substantial gain
activity since May 31, 2P, the protective application datét step two, the ALJ found
that Plaintiff has the following severe impaents: status post lumbar scolios
reduction surgery and fusion @903); degenerative disc disease; nerve damage; an(
pain. At step three, the ALJ determinedttilaintiff does not have an impairment ¢
combination of impairments that meets or ncally equals an impairment listed in 2
C.F.R. Part 404, Subpart P, Appendix 1.
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At step four, the ALJ found that Plaintiff:

has the residual functional capacity to perform light work as defined in 20
CFR 416.967(b) except: she is limitedoccasional postural activities such
as climbing, balancing, stooping, kitieg, crouching and crawling; she is
precluded from climbing ladders, ropest scaffolds;she is to avoid
concentrated exposure éatreme cold; and, she tis avoid even moderate
exposure to hazards, such amaery or working at heights.

The ALJ further found that Plaintiff has nogpaelevant work. At step five, the ALJ

concluded that, considering attiff's age, education, wk experience, and residua|

functional capacity, there areljs that exist in significant numbers in the natior
economy that Plaintiff caperform, such as bagger, cleaner, and ticket seller.

IV.  ANALYSIS

A. The ALJ Provided Clear and Convircing Reasons for Discrediting
Plaintiff's Symptom Testimony.

If a claimant’'s statements about painabiner symptoms are not substantiated
objective medical evidence, tih¢.J must consider all of thevidence in the case recor
including any statement by éhclaimant and other persoregncerning the claimant’s
symptoms. SSR96-7p. Thehe ALJ must make a findingn the credibility of the
claimant’s statements about symptand their functional effectsd.

In evaluating the credibilitpf a claimant’s testimony garding subjective pain o
other symptoms, the ALJ is required to engagea two-step analysis: (1) determin
whether the claimant presented objective adevidence of an ipairment that could
reasonably be expected to produce some degree of the pain or other symptoms :

and, if so with no evidence of malingerin@) reject the claimant’s testimony about th

severity of the symptoms only by giving spec clear, and convincing reasons for the

rejection. Vasquez v. Astryés72 F.3d 586, 591 (9th Cir0Q9). “This is not an easy
requirement to meet: ‘The clear and convincing standard is the most demanding re
in Social Security cases.””Garrison v. Colvin 759 F.3d 995, 101%th Cir. 2014)
(quotingMoore v. Comm’r of Soc. Sec. Admii/8 F.3d 920, 92@th Cir. 2002)).
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To ensure meaningful review, the Alndust specifically identify the testimony
from a claimant the ALJ finds na@o be credible and exptawhat evidence undermine
the testimony. Treichler v. Comm’r of Soc. Sec. Admin75 F.3d 1090, 1102 (9th Cir
2014). The ALJ must make findings “sufficiensipecific to permit the court to conclud
that the ALJ did not arbitrarilgiscredit claimant’s testimony.Thomas v. Barnhar278
F.3d 947, 958 (9th Cir. 2002&ccord Tommasetti v. Astrub33 F.3d 10351039 (9th
Cir. 2008).

In making a credibility determinatioran ALJ “may not reject a claimant’g
subjective complaints basedlaly on a lack of objectivanedical evidence to fully
corroborate the claimant’s allegationsBray v. Comm’r of Soc. Sec. AdmiB54 F.3d
1219, 1227 (9th Cir. 2009) (internal quotetimarks and citation omitted). But “an AL
may weigh inconsistencies between thengtait's testimony and his or her condug
daily activities, and work record, among other factorsl” Further, the claimant is nof
required to produce objective medical evicewf the symptom or its severitgarrison
759 F.3d at 1014. The ALJ must considikroé the evidence presited, including the
claimant’s daily activities; # location, duration, frequencgnd intensity of the pain o
other symptoms; factors that precipitated aaggravate the sympis; effectiveness and
side effects of any medication taken to abé®ipain or other symptoms; treatment oth
than medication; any measures other thartrireat the claimant usde relieve pain or
other symptoms; and any other factors comiogy the claimant’s functional limitations
and restrictions due to pain @ther symptoms. SSR 96-7p.

First, the ALJ found that Plaintiff's “edically determinable impairments coul

reasonably be expected to cause thegatlesymptoms.” Second, the ALJ found

Plaintiff's “statements regarding the intensity, persistence, and limiting effects of

symptoms not entirely credibleo the extent they are inconsistent with the resid
functional capacity assessment.”
Plaintiff testified that she is unable weork full-time becaus she has too much

pain and cannot stay in a single position foryvieng, like working at an office desk
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She said her pain is locatedher back and right leg andgésnstant. She also said thg
she gets shooting pains fromrhEck down to her right knee, which causes her kneg
give out.

The ALJ gave the following reasonsr fbnding Plaintiff's subjective symptom
testimony less than fully credéd (1) Plaintiff acknowledg® being able to drive, do
some household chorasd grocery shopping, and work tthiree hours a day, two days
week. (2) The objecterevidence showeohly mild tenderness goalpitation of her back
and full range of motion in albf her extremities. (3) Platiff's treatment during the
relevant period has been tme and primarily limited tanedication management. Th
ALJ specifically identified theestimony that he found todk credibility and explained
what evidence undermined iiThe ALJ gave specific, cleaand convincing reasons fo
finding Plaintiff's testimony regarding the seirg of her symptomsoot fully credible.

B. The ALJ Did Not Err in Weighing Medical Source Opnion Evidence.

1. Legal Standard

Generally, more weight should be giverthe opinion of a gating physician than
to the opinions of physiciansho do not treat the claimardnd the weight afforded 3
non-examining physician’opinion depends on the erteto which he provides
supporting explanations for his opinion&arrison v. Colvin 759 F.3d 995, 1012 (9th
Cir. 2014). Where a treating physiciandpinion is not contradicted by anothg

physician, it may be rejected only for “aleand convincing” reasons, and where it |i

contradicted, it may not be rejected withdspecific and legitinate reasons” supporte
by substantial evidence in the recofdtn v. Astrue495 F.3d 625, 632 (9th Cir. 2007).
In deciding weight to give any medil opinion, the ALJ considers not onl
whether the source has a tregtior examining relationshipith the claimant, but also
whether the treatment or examination is reldtethe alleged disdlly, the length of the
relationship, frequency of examination, sagmg evidence provield by the source, ang
medical specialization of the source. 20 R.F8 404.1527(c). Generally, more weight

given to the opinion of a spadist about medical issues ridd to his area of specialty
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than to the opinion of a source who is addpecialist. 20 C.F.R 404.1527(c)(5). The
ALJ may discount a physician’s opinion that is based only the claimant’s subje
complaints without gjective evidence.Batson v. Comm’r of Soc. Sec. Admn8%9 F.3d
1190, 1195 (9th Cir. 2004 The opinion of any physiciamcluding that of a treating
physician, need not be actep “if that opinion is briefconclusory, and inadequately
supported by clinical findings.”"Bray v. Comm’r of Soc. Sec. AdmiB54 F.3d 1219,
1228 (9th Cir. 2009).
2. Treating Pain Specialist Seah Buenviaje-Smith, M.D.

On July 10, 2012Dr. Buenviaje-Smith began treagi Plaintiff for management of

chronic low back and leg pain. She s&intiff on August 7 and 21, 2012. O

Cctive

N

September 11, 2012, Dr. Buenviaje-Smatbmpleted a Residual Functional Capacairy
|

Questionnaire and opined that Plaintiff cérnfar 30 minutes at one time and stand/w

for 30 minutes at one time. She opined thaan 8-hour workday Rintiff can sit for a

total of one hour and stand/walk for a totatwb hours. She further opined that Plaintiff

would need to take 5-10 minute breaks gusour. Dr. Buenviaje-Smith said Plaintif
can frequently lift less than 10 pounds amctasionally lift upto 20 pounds. She
estimated that Plaintiff woulde absent from work 3-4 times a month as a result of
impairments or treatments. She also opitieat Plaintiff is notphysically capable of
working an 8-hour da 5 days a week, on a sustained basis.

The ALJ stated that he “cadered, but ultimatly gave very little weight to, the
Residual Functional Capacity Questionnairepteted by Dr. Buenviaje-Smith” becaus
(1) Dr. Buenviaje-Smith did nidist the specific objectivenedical findings upon which
she based her opinion, (2) theinion was inconsiste with Plaintiff’'s admitted activities
of daily living, (3) Dr. Buenviaje-Smith’s éating relationship was ahort duration, (4)
Dr. Buenviaje-Smith’s treatnmé consisted entirely of ndecation management, and (5
Dr. Buenviaje-Smith’s opiniorappears to have relied hdgvon Plaintiff's subjective

complaints without objectiveevidence. These are cleand convincing reasons
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supported by substantial evidenin the record, for givin@r. Buenviaje-Smith’s opinion
little weight.

3. State Agency Medical Consultant D. Rose, M.D.
Dr. Rose reviewed Plaiffitis records at the reconsideration level and conclud

she is capable of performing a limited rangdigiit work. The ALJ gae great weight to
Dr. Rose’s opinion because &atgency consultants are higlqualified physicians who
are experts in Social Security disabilifyrograms, the governing regulations, ai
evaluation of medical issues disability claims. The ALJ3ave greater weight to Dr
Rose’s opinion on reconsidéian than to the opinion fored during the initial review,
which found fewer limitations, because Dr. Res®s able to review more recent medic
evidence.

Plaintiff contends that the ALJ erred byigig great weight to Dr. Rose’s opiniof
because the opinion mentioned the symptoms in Plaintifts feg only once and thesq
symptoms could affect her ability to walk or stand for six h@asr®pined by Dr. Roseg
and concluded by the ALJ. Dr. Rose comied that on August 9, 2012, the treatir
orthopedist noted Plaintiff complained of Idack pain with radiation down her right le
and right leg weakness. Dr. &odid not note that on July, 2012, Dr. Buenviaje-Smith
found mild right lower extremity weaknesadadiminished right lower extremity deej
tendon reflexes. Dr. Rosesaldid not note that on Septleen 20, 2012, November 27
2012, and December 13, 2012, Buenviaje-Smith found righeg pain within normal
limits and no abnormal neurological findingSuring examinationsn October 30, 2012,
and December 27, 2012, Dr. Buenviajei®mdid not find right leg pain. Thess
omissions do not show that Dr. Rose’s opmiwas not consistent with the overg
medical record.

Plaintiff also contends that Dr. Rosal diot provide sufficient explanation for he
opinion to find that it was suppted by substantial evidenc®r. Rose citedo a lumbar
CT from July 27, 2012, but didot state that the CT repaaid, “There is some atrophy

of the lower back paraspinous musculaturdlthough Dr. Rose did not report every
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detail described in the CT report’s “Findifigsection, Dr. Rose included everythin
reported in the CT report’s “Impressions” senti Plaintiff contends that “some atrophy
indicates a limited activity leVewhich is consistent witRlaintiff's testimony and shows
Dr. Rose apparently failed to consider thelemce of muscle atrogh Mild atrophy may
suggest that Plaintiff has not been actively using certain muscles, but Dr. Rose’s fai
comment on mild atrophy does not show thatRose failed to consider it. Mild atroph)
of lower back muscles alondoes not indicate Plaiffts functionality. Dr. Rose
accurately summarized the CTsuo#ts as showing severe $osis in Plaintiff's lower
back, postoperative changes, and no sigmfidaony spinal canal, neural foramina
stenosis, or acute fracture within thenlar spine.

4, Records Prior to May 31, 2012
In the context of Plaintiff' credibility regarding the sexigy of her symptoms and

limitations, the ALJ noted thatome of the records are fooeatment occurring prior to
May 31, 2012, and therefore are of limitesefulness. The ALJ stated, “However,

order to view the record ithe light most favorable to the claimant, the undersigned

read and considered the entire medical requior to making a decision on this case|

Contrary to Plaintiff's assertion, the Aldid not “essentially ignore” these treatme
records. Rather, ¢h ALJ expressly found Plaintiff had severe impairments due
surgeries and nerve damage, but found treatneeontds before the relevant period to |

of limited usefulness in assessing the seveftyer current symptoms and limitations.

C. The ALJ Did Not Err by Incomplete Questioning of the Vocational
Expert.

It was not necessary for tiAd_J to present to the vogahal expert a hypothetical
regarding an individual withmitations not supported biyhe medical evidence.
111
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IT IS THEREFORE ORDEREDhat the final decision of the Commissioner ¢

Social Security is affirmed. The Cledhall enter judgment accordingly and shd

terminate this case.
Dated this 31st day of March, 2016.
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