White v. Commissifpner of Social Security Administration Doc.

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Vickie White, No. CV-15-08169-PCT-JZB
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Vickie White seeks reviewof the Social Security Administration
Commissioner’s decision denying her social s&gienefits under the Social Securit
Act. (Doc. 1; Doc. 22.)For reasons below, the Cowvill affirm the Commissioner’s
decision.

I. Background

On August 24, 2009, Plaintiff filed aapplication for supplemental securit
income benefits under Title XVI ahe Social Security Act. (AR245-48.) Plaintiff
asserts disability beginniran October 27, 1982.1d at 245.) Plaintf's application was
initially denied on December 18009, and upon reconsidéoa on July 22, 2010.1q at

132-35, 140-43.) Plaintiff requested a hegyiand a hearing was held on February 2
2012. (d. at 110.) In a decision dated Mar&B8, 2012, Administrative Law Judge

Patricia A. Bucci (ALJ) denied &intiff's request for benefits.ld. at 121.)
On July 19, 2013, after review, thgpeals Council vacated the ALJ’'s decisid

! Citations to “AR” are tdhe administrative record.
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and sent the matter back to theJ for additional proceedings.Id¢ at 127-30.) The

Appeals Council found the following defencies in the ALJ’s decision:

1. It contained “no assessment of whether obstructive
sleep apnea, major depression with psychosis, and
rheumatoid arthritis constiter severe impairments,
although these have alleen diagnosed by treating
sources during the period at issue”;

2. “The record is unclear about whether [Plaintiff] is
illiterate”;

3. “As [Plaintiff] is limited to routine and repetitive tasks
and occasional interaction tithe public, vocational
expert testimony should lbtained to determine how
[Plaintiff's] mental limitgions erode the unskilled
occupational base; and

4. “[Wlhile  [Plaintiff's]  non-exertional  physical
limitations ~considered swgi]jly_ may not have a
significant impact on the avabldity of unskilled light
work, the hearing decisiooontains no consideration
of how the combination diPlaintiff's] non-exertional
It|)m|tat|ons may reduce the skilled light occupational

ase.”

(Id. at 128-29.)
The Appeals Council ingicted the ALJ to do thfollowing on remand:

1. “Obtain additional evidence concerning [Plaintiff's]
impairments in order to coplete the administrative
record,” which, “if warrated and available,” ma
include, *“consultative _phg«sal and psychologica
examinations and medicabwce statement[s] about
what [Plaintiff] can stilldo despite the impairments,”
and the ALJ should “attempb resolve the issue of
whether Plaintiff is illiterate”;

2. [I]f necessary, obtain evidence from a medical expert
to clarify the nature and severity of Plaintiff's
Impairments”;

3. “Further evaluate [Plairffis] mental impairments in
accordance with #hspecial technique described in 20
CFR 416.920a, documenting application of the
technique in the decmn by providing specific
findings and appropriate rationale for each of the
functional areas described”;

4. “Give further consideratn to [Plaintiff's] maximum
residual functional capacity during the entire period at
issue and provide rationalettv specific references to
evidence of recorth support of assessed limitations . .

-2.-
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. In doing so, evaluate the treating and nontreating
source opinions pursuant tbe provisions of 20 CFR
416.927 and Social SecuriBulings 96-2p and 96-5p,
and nonexamining source amns in accordance with
the provisions of 20 CFR 416.927(e) and Social
Security Ruling 96-6p, and explain the weight given to
such opinion evidence. As appropriate, the
Administrative Law Judge may request the treating
and nontreating sources poovide additimal evidence
and/or further clarificatin of the opinions (20 CFR
416.912)"; and

5. “If warranted by the expandeecord, obten evidence
from a vocational expert to clarify the effect of the
assessed limitations on [Plaintiff's] occupational base.
. ... Further, before relygnon the vocational expert
evidence the Administrater Law Judge will identify
and resolve any conflicts between the occupational
evidence provided by the vocational expert and
information in the Dictiongy of Occupational Titles
DOT) and its companion plibation, the Selected

haracteristics of Occupations (Social Security Ruling
00-4p).”
(Id. at 129-30.)

The ALJ held a second hearing on January 8, 20lt4.at(65-88.) In a February
19, 2014 decision, the ALJ fodrPlaintiff is not disabled ahnot entitled to benefits.ld.
at 12-28.) On July 31, 2015, the Appealsut@l denied Plaintiff's request for review
making the ALJ’'s decision the final decision of the Commissioner of Social Sect
(Id. at 1-6.)

Having exhausted the administrativeviesv process, on September 9, 201
Plaintiff sought judicial revievof the ALJ’s decision byilfng a Complaint in this Court
pursuant to 42 U.S.C. 8§ 405(g). (Doc. Oh February 16, 2016, Plaintiff filed ar
Opening Brief, seeking remand thiis case to the Social &eity Administration for an
award of benefits. (Doc. 22.) On April 12016, Defendant filed a Response Brief
support of the Commissioner’s decision. (D&¢.) On April 29, 2016, Plaintiff filed a
Reply Brief. (Doc. 28.)

II. Legal Standards

a. Standard of Review
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The Social Security Acg2 U.S.C. 8§ 405(g), providdsr judicial review of the
Commissioner's disability benefits deteamations. The Court may set aside the
Commissioner’s disability determination orifythe determinationis not supported by
substantial evidence orlmsed on legal erroOrn v. Astrue495 F.3d 625630 (9th Cir.
2007); Marcia v. Sullivan 900 F.2d 172, 174 (9 Cir. 1990). “Sibstantial evidence’
means more than a meseintilla, but less than a pramderance; it is such relevant
evidence as a reasonable person might acagphadequate to support a conclusion.”
Lingenfelter v. Astrue504 F.3d 1028,d35 (9th Cir. 2007)see alsdReddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

In determining whether substantialigsnce supports the ALJ's decision, the
Court considers the record as a whole, weighioth the evidence that supports and that
which detracts from the ALJ’s conclusionReddick 157 F.3d at 720Fylitzki v. Shalala
999 F.2d 1411, 1413 (9th 1ICi1993). The ALJ igesponsible for resolving conflicts
ambiguity, and determing credibility. Andrews v. Shalalé3 F.3d 1035, 1039 (9th Cir
1995); Magallanes v. Bowen881 F.2d 747, 750 (9tRir. 1989). The Court “must
uphold the ALJ’sdecision where the evidea is susceptible tmore than one rational
interpretation.” Andrews 53 F.3d at 1039. “However, aviewing court must consider
the entire record as a whole and may notafimply by isolating a ‘specific quantun
of supporting evidence.'Orn, 495 F.3d at 630 (quotirfgobbins v. Soc. Sec. Admu66
F.3d 880, 882 (9th €i2006)). The Court reviews ontliose issues raised by the party
challenging the ALJ's decision.See Lewis v. ApfeR36 F.3d 503, 517 n.13 (9th Cir.
2001). Similarly, the Court reviews “gnithe reasons provided by the ALJ in the
disability determination and may not affirtime ALJ on a ground w@m which he did not
rely.” Garrison v. Colvin 759 F.3d 995, 1010 (9th Cir. 2014).

b. The ALJ’s Five-Step Evaluation Process

To be eligible for Sociabecurity benefits, a claimamust show an “inability to

engage in any substantighinful activity by reason ofiny medically determinable

physical or mental impairmenthich can be expected tesult in death or which has




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

lasted or can be expected to last for a cotus period of not leshan 12 months.” 42
U.S.C. 8§ 423(d)(1)(A)see also Tackett v. Apfdl80 F.3d 1094, 109®th Cir. 1999). A

person is under a disability only:

if his physical or mental impairment or impairments are of
such severity that he is notlgrnunable to do his previous
work but cannot, considering shiage, education, and work
experience, engage in any athend of substantial gainful
work which exists irthe national economy.

42 U.S.C. § 423(d)(2)(A).
The ALJ follows a five-step evaluationgmess to determine whether an applicg

is disabled under the Social Security Act:

The five-ste(J:J process for disability determinations begins, at
the first and second steps, bgking whether a claimant is
engaged in “substantial gaimfactivity” and considering the
severity of the claimant’'s impairment§ee 20 C.F.R. §
416.920(a)(4)(1)-(i)). If the inquiry continues beyond the
second step, the third stemsks whether the claimant's
impairment or combination ampairments meets or equals a
listing under 20 C.F.R. pt. 40d4ubpt. P, app. 1 and meets the
duration requirementSee id.§ 416.920(a)§4)(m). If so, the
claimant is considered disa&l and benefits are awarded,
endlnﬁ_ the inquiry. See id.If the process continues beyond
the third step, thefourth and fifth steps consider the
claimant’s “residual functinal capacity” in determining
whether the claimant can still gmst relevant work or make
an adjustment to other worlSee id8 416.920(a)(4)(iv)-(v).

Kennedy v. Colvin738 F.3d 1172, 117@th Cir. 2013).“The burden of proof is on the
claimant at steps one through four, buftshto the Commissioner at step fiveBray v.
Comm’r of Soc. Sec. Admis54 F.3d 1219,222 (9th Cir. 2009).

Applying the five-step evaluation proceshe ALJ found thatPlaintiff is not

disabled and is not entitled benefits. (AR 28.) At step one, the ALJ found that Plaintiff

had not engaged in substantial galirfctivity since August 24, 20091d( at 14.) At step
two, the ALJ found that Plaiiff has the following sewe impairments: lumbar
degenerative disc disease with disc protmsasthma, chronic headaches, post-traums
stress disorder (PTSD), major depressiveortier with history of psychosis, obesity
borderline intellectual functioning, and dragd alcohol abuse (DAA) in remissiond.j

At step three, the ALfbund that Plaintiff does not haa® impairment or combination of
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impairments that meets or medically equats sbverity of one athe listed impairments
in 20 CFR Part 404, Subpart P, Appendix [H. &t 15.)
At step four, the All found the following:

[Plaintifff has the residual fictional capacity to perform
medium work as defined 20 CFR 41@67(c) except
[Plaintiff] is able to frequethy crawl, kneel, crouch, and
climb ramps and stairs, as wal occasionally climb ladders,
ropes, and scaffolds. [Plaifffi should avoid concentrated
exposure to_ﬁulmonary irriigs, poorly ventilated areas,
dangerous with movingnechanical parts except for vehicles,
and unBrotected heights that a;’%h_or exposed. [Plaintiff] is
also able to perform work Is simple, routine, and
repetitive, which can also Hearned through demonstration
within 30 days and performed environments that require
only occasional changes in the watting. [Plaintiff] is also
able to Ferform work that ines occasional interaction with
the public, co-workers, and supears, but can still be in the
vicinity of others. C{Plamnﬂ‘]shoulpl not use ch registers or
be required to read as a primary job duty.

(Id. at 19-20.) At step five, the ALJ fourfdlaintiff has no past relevant work, is

younger individual, “has a limited educatiomdais able to communicate in English,” arEI
tiff]

“there are jobs that exist in significant numbers in the national economy that [Plai
can perform.” Id. at 27.) Finally, the ALJ concludedathPlaintiff “has not been under 3
disability, as defined in th&ocial Security Act, sincdugust 24, 2009, the date th
application was filed.” I¢l. at 28.)
[ll.  Analysis

Plaintiff alleges that th&LJ committed numerous errors and her decision is
supported by substantial eviden Specifically, Plaintiff assis that: (1) the ALJ erred in
her treatment of Plaintiff's symptom testimomyid (2) the ALJ failetb comply with the
Appeals Council’s remand ordby (a) failing to consider Rintiff's educational records
and failing to find that Plaintiff is illiterate(b) failing to properlyconsider Plaintiff's
severe mental impairments, (c) impropexgighing all treating and non-treating medic
sources, (d) failing to consider Plaintiff's severe rheumatoid arthritis (RA) and S

apnea, (e) failing to obtain additional emte, including medical evidence, and

failing to reconcile a conflict between Ri&ff's illiteracy and the occupations the
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Vocational Expert (VE) testified Plaintiff oaperform. (Doc. 22 at 6-24.) Below, th
Court addresses Plaintiff's arguments.
a. Plaintiffs Symptom Testimony
I. Legal Standards
Plaintiff argues that the ALJ erred inatwating Plaintiff's symptom testimony
(Doc. 22 at 21-24.) An ALJ engages intveo-step analysis taletermine whether 4

claimant’s testimony regarding subjeetipain or symptoms is credibl&arrison, 759

F.3d at 1014-15 (citind-ingenfelter 504 F.3d at 1035-36). “First, the ALJ mus

determine whether the claimant has presented objective medical evidence
underlying impairment ‘which add reasonably be expected to produce the pain or o
symptoms alleged.” Lingenfelter 504 F.3d at 1036 (quotingunnell v. Sullivan947
F.2d 341, 344 (9th Cil991) (en banc)). The claimantnst required to show objective
medical evidence of the pain itself or of aisal relationship between the impairment a
the symptom. Smolen v. Chater80 F.3d 1273, 1282 (9th Cir. 1996). Instead, t
claimant must only show that an objectivebrifiable impairment'could reasonably be
expected to produce his painlingenfelter 504 F.3d at 1036 (quotirfgmolen 80 F.3d
at 1282);see also Carmickle v. Comm’r, S383 F.3d 1155, 11661 (9th Cir. 2008)
(“requiring that the medical impairment ‘couieasonably be expected to produce’ p4g
or another symptom . . . requires only thhé causal relationship be a reasonal

inference, not a meditta proven phenomenon”).

Second, if a claimant shows thahe suffers from an underlying medical

impairment that could reasonglile expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petesice of [the] symptoms” to determine ho
the symptoms, including pain, limthe claimant’sability to work. See20 C.F.R. §
404.1529(c)(1). General assertions that the claimant’'s testimony is not credibl
insufficient. See Parra v. Astrye481 F.3d 742, 750 (9th Cir. 2007). The ALJ mu
identify “what testimony is not crediblend what evidence undermines the claiman

complaints.”ld. (quotingLester 81 F.3d at 834).
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In weighing a claimant’s credibiliiythe ALJ may consider many factors

including, “(1) odinary techniques of credibility evaluation, such as the claima
reputation for lying, prior inconsistent statents concerning the symptoms, and ot
testimony by the claimant that appears less ttandid; (2) unexplained or inadequatg
explained failure to seek treatmt or to follow a prescribecdourse of treatment; and (3
the claimant’s daily activities.” Smolen 80 F.3d at 1284see Orn 495 F.3d at 637-39.
The ALJ also considers “the claimant’s neaecord and obsertians of treating and
examining physicians and other third partiegarding, among other matters, the natu
onset, duration, and frequency of the clairfsasymptom; precipitating and aggravatin
factors; [and] functional restrictioraused by the symptoms . . . Smolen 80 F.3d at
1284 (citation omitted).

At this second step, the ALJ may aej a claimant’s testimony regarding th
severity of his or her symptoms only erh there is “affirmtive evidence” of
malingering, or if the ALJ offers “clear amminvincing reasons” for finding the claimar
not credible. Carmickle 533 F.3d at 1160 (quotingingenfelter 504 F.3d at 1036).
“The clear and convincing ahdard is the most demandirequired in Social Security|
Cases.””Garrison, 793 F.3d at 1015 (quotingoore v. Soc. Sec. Admir278 F.3d 920,
924 (9th Cir. 2002)).

Here, there is affirmative evidenceroblingering and, therefore, the ALJ was n
required to meet the clear andnvincing standard. However, regardless, the Court fi
that the ALJ provided suffient reasons for discreditingaitiff's symptom testimony in
this case.

ii.  Analysis

The ALJ gave at least four sufficiemasons for discrediting Plaintiff's testimon
regarding her symptoms. First, the ALJ foudttie record is fraught with references t
[Plaintiff's] lack of forthright effort and sggestively manipulative behavior.” (AR 21.
In support of this finding, the ALJ cited tbe findings of three different physicians th:

noted evidence of malingering. The Alcked to examiningphysician Dr. Mark

-8-
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Brecheisen’s October 2009 determination thaintiff “gave iradequate effort,”
requiring additional testing taenitigate testing variances. Id( at 21, 435.) After
additional testing, Dr. Brecheisen noted tHgfost testing was not performed due tp
normal findings.” [d. at 435.)
The ALJ also cited to Dr. Daniel @tel's November 2009 examination and
findings. (d.at 21.) Dr. Chatel notetthat Plaintiff approachethe evaluation process i
a rather cavalier manner, and she fsed evasive during ¢hinterview.” (d. at 446.)

Dr. Chatel foundhe following:
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(Id. at 446-47.) In June 2010, Dr. Chatel exsed Plaintiff again ad noted her “[l]evel
of effort during testing was somewhat variable again todalgl”af 591.) However, dug

to time constraints, Dr. Chatdid not administer anoth@OMM, and he proceeded with

[Plaintiff's] significant deficitsin remote episodic memory,
even for events uikely to be related to psychological
trauma, are unusual in the expegerof this exammer. In the
context of her rather evasivend cavalier approach to the
evaluation, it was decided to administer the Test of Memory
Malingering (TOMM) before proceeding with further
EI)%/choIoglcaI testln%: . . . Scorkslow 18 on any trial of the

MM are quite unlikely to azur by chance. " [Plaintiff's]
very low scores imply that shknew some of the pictures
were correct, but intentionally gked the incorrect picture.
At the very least, these Wo scores on the TOMM raise
serious questions about [Plaifis] motivation to perform
well on other neuropsychologictéests. Based upon these
results, it was decided to sgontinue further testing and
conclude the examination.

The results raised serious gtiess about [Plaintiff's] overall
effort and approach to the euation process. It was decided
to discontinue testing mte the results would be
neuropsychometrically invaligand problematic for clinical
interpretation. These results dot imply that [Plaintiff] has
no limitations with regard tdher ability to participate in
substantial work activities due toental impairment. On the
contrary, it is clear from hehistory that [Plaintiff] has
significant psychological difficulties. Rather, [Plaintiff's]
overall presentation today sugf® that she was not putting
forth maximum effort and may have been misrepresentin
some of her psychological complaints. As such, no vali
conclusions can be drawn fromday’s results with regard to
her ability to work.

-9-
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psychological testing. Id.) However, based on Plaintiffgpproach to the evaluation
Dr. Chatel found that in his opon, “the results of 1Q w&ing with the WAIS today may
not accurately reflect [Plaintiff's] truevel of intellectual functioning.” 1¢.)

The ALJ also cited to ridings and conclusions bgonsultative examiner Dr.
Barker, based on a June 21, 2010 physical ex&nat(21.) Dr. Barker summarized hi

findings as follows:

Client with a large functional overlay and multiple
inconsistencies. Examination bér knees failed to disclose
any significant abnormality. Thelient has no evidence of
any back abnormalityo correlate with the abnormal MRI.
She has no evidence of rohic obstructive pulmonary

disease, although, she is smoker. She does not have
rheumatoid arthritis.She does not give a history of migraine
type headaches and it was eiped to the client that the
minimal need to examine herdws and back was required for
this evaluation. It was obvisueven with tB most gentle

manipulations or touchg of this client that she would cry out
in severe pain indicating a fummnal overly in this client.

The client would walk in the room holding on to her
boyfriend but with distraction vén the client was leaving she
was able to ambulate briskhicross the waiting room without
evidence of any discomfort. Tlekent left in good condition.

(Id. at 584.) The Court finds this overwhaéhm evidence, by three different examining

physicians, alone, is a sufficient basis tedfiPlaintiff’'s testimonydoes not reflect the
true intensity, persistence, atichiting impact of her symptoms.See Mohammad v
Colvin, 595 F. App’x 696, 697 (9th Cir2014) (unpublished) (finding the ALJ’S
determination that the plaintiff was tndforthright” about her language abilities
supported an adverseedibility determination).

Second, the ALJ cited to numerous inagstencies between Plaintiff's statemen
and conduct that undermined her symptortirresy. (AR 21.) For example, during th
hearing, Plaintiff testified that her impairments caused her to stop workidgat (70.)
However, Plaintiff reported to Dr. Brechemséhat she quit her motel housekeeping jq
because her boyfriend got a higher payjoly and she no longer had to work, sh
reported to Dr. Stephen Gill that she quit her job because her boyfriend got a job, a

reported to Dr. Chatel that she quit workimgcause she had to move after her boyfrie
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got a different job. I¢l. at 20-21, 440, 445, 723.) Additionally, the ALJ noted that

Plaintiff reported she cannot drive due to her impairmenid. a( 21.) Plaintiff also

testified during the hearing that she triedy&t a driver’s license, but she did not pass the

test. (d. at 71.) However, Plaintiff reportedahshe had in fact obtained a driver
license, her license had beerspended in 2001, shdd not seek to have it reinstatec
and her ability to obtain aclense was “complicated” by having a misdemeanor warrar
California. (d. at 21, 583, 723.) The ALJ alswted Plaintiff's testimony that shq
completed fifth grade, her séahent to Dr. Gill that she corngted sixth or seventh grade
and her school transcriptghich show she atteled high school until tenth graddd.(at

18, 68, 334, 723.) Further, Plaintiff repatihat she can’'t understand food labels wh
shopping, but as the ALJ noted, Plaintiffsvable to play video games and scrapbo(

and was fitted for contacts, which presumabdguired her to identify letters and/qr

symbols. [d. at 24, 72.) The ALJ alsoited to Plaintiff's disharge in Apri 2010 from
treatment due to testing positive for maaipa use, despite hérepeatedly adamant
insistence that she has been clean fronthamephetamine and marijuana for 5 yea
including on June 25, 201&wo months after her pitise drug screening.” Id. at 22,
591, 627.) Such inconsistencies in Plaintiftatements and betweber statements ang
her conduct are a sufficient basis on vhio discredit Plaintiff's testimonySee Molina
v. Astrue 674 F.3d 1104, 1112 (9%ir. 2012) (“the ALJ mayonsider inconsistencies
either in the claimant’s testimony or betwdha testimony and the claimant’s conduct.’
Third, the ALJ identifiedinconsistencies between RIaff's claims and other
medical evidence in the recordFor example, the ALJ cited to normal findings fro
Plaintiff's April 2009 and dne 2010 x-rays, which conttiat Plaintiff's claim of
disabling knee and back pain. (AR 22, 373)-8B8.) The ALJ also cited to Dr. Barker’
examination findings, which note “negativ@lateral straight leg raise testing, n
cyanosis, no atrophy, edenma,radicular pain.” Ifl. at 22, 583-84.) The ALJ also cite
to evidence indicating Plaifitinoted to Dr. Barker while ghgets “migraine headaches

three times a day, she cannot identify howgldhey last, and the headaches are
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pounding, and they cause nausaa or visual problems.ld(at 23, 582-83.) Dr. Barker
noted that Plaintiff did “at give a history of migaine type headaches.1d(at 583.) The
ALJ may give less weight to Plaintiff's syngm testimony based anconsistencies with
clinical findings and objatve medical evidence. Carmickle 533 F.3d at 1161

(“Contradiction with the medical record issafficient basis for rejecting the claimant’

UJ

subjective testimony.”).

Fourth, the ALJ found Plaintiff's daily #eities are inconsistent with her claim

U

that her symptoms are disabling. (AR 17AX the hearing, Plaintiff claimed that sh

11°)

needs help shoppingnd is illiterate. I¢l. at 71, 78.) However, the ALJ cited to third
party and Plaintiff's statemenisdicating that Plaintiff caprepare meals, engage wit
others freely, go outside, shop, and scrapbook dalit},.af 17-18, 285-87, 552-53, 560
62.) The ALJ also cited to Plaintiff's repottis Dr. Gill that she isable to maintain a

=)

normal sleep schedule, maintain her persona, cdean the housplay video games, go
shopping, maintain a normal eating schedo@mk, complete errands, do dishes, attend
doctor’s appointments, watch tv, walk thegd ride her bike, and felt she could handle
money on her own. Id. at 17, 723.) The Court findkat the inconsistencies betwegn
Plaintiff's testimony of her limitations a@nher daily activities isa valid basis for
discrediting Plaintiff's testimon§. See Bray v. Astryes54 F.3d 1219, 1227 (9th Cir
2009) (“In reaching a credilly determination, an ALJmay weigh inconsistencieg
between the claimant’s t&mony and his or her conductlaily activities, and work
record, among other factors”).

Plaintiff argues in her Replthat the inconsistencies Plaintiff's statements and
the evidence of malingering are all “consistentth Plaintiff's illiteracy. (Doc. 28 at 1-

2.) The Court disagrees. Many of the epdga of inconsistent statements and the

2 The Court recognizes th&lJ misstated that the rexbshowed Plaintiff uses
Bub_llc_ transportation. Iq. at 17, 553, 561, 723.) It imclear from thevidence whether
laintiff cannot use public transportation whether she chooses not to because rigles
from others she knows are available to héd. gt 285.) Regardless, the Court finds the
other activities identified, irtonjunction with the other asons provided, are sufficient
for finding Plaintiff's testimonyregarding the intensity, pertsice, and limiting effects
of her alleged symptoms is not fully credible.

-12 -
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evidence of malingering which the ALJ cited ha nothing to do wittan ability to read
or write, including exaggerating symptonduring physical exams, intentionally
misidentifying pictures, and inconsistent staents regarding the reasons she quit her job
and whether she ever obtained a driver’s license.

Plaintiff also argues in IneReply, for the first timethat in revising SSR 96-7p
with SSR 16-3p to elimate the use of the term “crédity,” Defendant “has realized”
that engaging in credibility determinations fist proper” and “credibility is irrelevant tg
the determination of disability.(Doc. 28 at 1-2.) Hower, as Plaintiff notes, SSR 16}
3p did not become effective until March 28016, over two years after the ALJ

decision at issue in this case. (AR 28.)rtker, although the SSR states that “we clarify

UJ

that subjective symptom testimony evaluatiomat an examination of an individual's
character,” it repeatedly stat#sat in assessing an individigadescription of his or her
impairments and symptomd$)efendant will consider # consistency between th
individual's statements and other recoridence. SSR 16-3p. IHg the ALJ identified

11%)

numerous inconsistencies between Plaintifstimony and other cerd evidence.
For all the reasons above, the Courtdé the ALJ's treatment of Plaintiff's

testimony is free of harmful error asdpported by substantial evidence.

b. 'Cl')hg ALJ’s Alleged Failure to Follow the Appeals Council's Remand
rder

I.  Plaintiff's Educational Records and Literacy

Plaintiff also complainghat the ALJ erred in failgp to obtain and properly
consider Plaintiff’'s educational recordsaslered by the Appeals Council, and in failing
to find that Plaintiff is illiterate. (Doc. 2at 7-9.) Pursuanb 20 C.F.R. § 404.977,
“[tlhe administrative law judge shall takeny action that is ordered by the Appe3

S

Council and may take any additional actiomttis not inconsistent with the Appeal

[72)

Council’'s remand order.” As stated abpttee Council ordered the ALJ to “[o]btain
school records, consider talning objective testing,ra consider further intelligence

testing to the extent indicated.” (AR 128Blaintiff complains that the ALJ failed to
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herself directly request Plaiffts educational records. (Do22 at 7.) However, Plaintiff
appears to concede that shevyied the ALJ with her eduttanal records. Therefore
the ALJ had the records farview and any error in ilang to obtain Plaintiff's
educational records dirtg is harmless.

Plaintiff further complainghat the ALJ failed to fu§l consider the educationa
records Plaintiff submitted, and the ALJ’s failtoefind Plaintiff illiterate is in error. 1.
at 7-8.) In evaluating a claimant’s educatithre Social Securithdministration uses the

following categories:

W llliteracy. llliteracy means #hinability to read or write.
e consider someone illiteratethe person cannot read or
write a simple message suchi@astructions olinventory lists
even though the person cagrsihis or her name. Generally,
an illiterate person has had littee no formal schooling.

(2) Marginal education. Marginal education means ability in
reasoning, arithmetic, and lang ills which are needed to
do simple, unskilled types of job#/e generally consider that
fo(;malt_schoollng at a 6th grade level or less is a marginal
education.

(3) Limited education. Limited education means ability in
reasoning, arithmetic, and langeaskills, but not enough to
allow a person with these ional qualifications to do
most of the more complex jaduties needed in semi-skilled
or skilled jobs. We generallgonsider that a 7th grade
tho{ough the 11th grade level fifrmal education is a limited
education.

(4) High school education drabove. High school education
and above means abilities ireasoning, arithmetic, and
language skills acquired thraudgormal schooling at a 12th
grade level or above. We generally consider that someone

with these educational abilisecan do semi-skilled through
skilled work.

20 C.F.R. § 41864(b)(1)-(4). The Adminisation also emphasizes that “the numerig
grade level that yowompleted in school may not regent your actual educations
abilities. These may be higher or lower. wéver, if there is no other evidence t{
contradict it, we will use yar numerical grade level tdetermine your educationa
abilities.” 20 C.F.R. 8§ 416.964(b).

In support of her argument that ske illiterate, Plaintiff cites to her own
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statements that she cannot read or wnitd the grades she earned in ninth and te
grades. In her decision, the ALJ mistdkenoted that Plaintiff attended high schogq
through eleventh grade. (AR 18.) Althoutite records reflect Plaintiff only attende
school until tenth grade, the Court dasst find the ALJ's misstatement constitutg
harmful error because ninth through elevemtades are includedithin the category of
“limited education.” Plaintifis correct that the records shele failed all of her classe
in ninth grade except home economics, arappears that Plaintiff withdrew from many
of her classes in tenth graddd.(at 334.) However, Plaintiff appears to have receiy
passing grades and partial credit in Paintamgl Drawing and Science in tenth grad

(Id.) Further, even if Plaintiff only attendedllfyears of school tlmugh ninth grade, the

nth

o =

S

U7

ed

e.

records still indicate that she attended scimgolour years longer than she claimed in her

testimony. And, Plaintiff'sfailing grades in ninth gde and poor attendance do n
conclusively establish that sheligerate as Plaintiff suggests.
Further, contrary to Plaintiff's assemis otherwise, the AL considered other

evidence in addition to Plaifits educational records regang Plaintiff's literacy, which

follows the Appeals Council'glirective to attempt “to molve the issue of whethef

[Plaintiff] is illiterate.” The ALJ cited to medical records indicating that Plaintiff has
barriers to learning and notatlat her inability to read isnconsistent with records

showing she was abkhop independentfyplay video games, arstrapbook. (AR 18.)

The ALJ also noted statements to Drill Gegarding the amount of schooling shie

obtained and her efforts to obtain a GED, Whace inconsistent with her testimonyd.)
Further, the ALJ noted Dr. Giff’ determination that Plaintiff's IQ is in the 70’s, an

evidence suggesting that Rlaff was malingering regarding symptoms during men

examinations, which included ieence that Plaintiff intentionally misidentified pictures

(Id. at 21, 444-49.) Additionallythe ALJ cited to evidencthat Plaintiff previously

obtained a driver’s license and was fitteddad wore contacts, which presumably wou

3 Although, as detailed below, Plaintiff gistes she is able &hop independently,
Plaintiff asserts in her briefing that she “egs with ALJ Bucci’'sdgic that the ability to
shop independently would lieconsistent with illiteracy . . .” (Doc. 22 at 12.)
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require recognition of wordsetters, and symbolsld( at 21.}

Taken together, the Court finds that the ALJ sufficierdymplied with the
Appeals Council’s directive to further adds whether Plaintiff is illiterate, including
review of Plaintiff's educational recordsngthe ALJ's determination that Plaintiff ha
limited education isiugpported by substantialidence.

li. The ALJ’'s Treatment of Plaintiff's Mental Impairments
As Plaintiff notes, the Appeals Council remanded this matter to the AL

“[flurther evaluate [Plaintiffs] mental ipairments in accordance with the speci

technique described in 20 CFR 416.920a, dantmg application of the technique in the

decision by providing specific findingsnd appropriate rationale for each of th
functional areas described 20 CFR 416.920a(c).”Id. at 129.) 20 C.F.R. 8§ 416.920
describes the special technique the ALJ nusst to evaluate the severity of ment
impairments, which includes rating the degr@aevhich Plaintiff islimited in four broad

functional areas: (1) activities of daily Ing; social functioning; concentration
persistence, or pace; and episodes efodthpensation. 20 CH. § 416.920a(c)(3).
Section 416.920a(c)(4) providéisat the ALJ will “rate thedegree of limitation in the
first three functional areas... us[ing] the following fivepoint scale: None, mild,
moderate, marked, and extreme. When Rhd rates] the degree of limitation in thg
fourth functional area (episodes of decongaion), [she] will use the following four-
point scale: None, one or two, three, founmre.” If the ALJ fnds that Plaintiff has a
severe mental impairment,ehALJ will then determine ithe impairment meets or ig
equivalent in severity to a listed mentadalider. 20 C.F.R. 8§ 416.920a(d)(2). If the Al
finds that it does not, she will then assessriéff's RFC. 20 C.FR. § 416.20a(d)(3).

At step two, the ALJ founthat Plaintiff suffers fronsevere mental impairments

of post-traumatic stress disler (PTSD), major depressivdisorder with history of

* Dr. Gill also found duringhe Mental Status Exam @faintiff that although she
had trouble with spelling, she could read and write a simple sentence, she repe
complex phrase, and she followed a 3-stagmmand. (AR 724.) The ALJ general
found Dr. Gill's examinton probative in assessing Plaintiff's RFQd. @t 25.)
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psychosis, borderline intelleal functioning, and drug dnalcohol abuse (DAA) in
remission. (AR 14-15.) The ALJ furtheruiod that Plaintiff's mental impairments dic
not meet Listings 12.02,2.04, 12.06, and 12.09.d( at 15.) With regard to the foul
functional areas, the ALJ found that Plaintifhs no restriction in activities of daily

living, has mild to moderate difficulties wocial functioning, h&t moderate difficulties

with concentration, persistence or paaad has experienced no extended episodes

decompensation.Id. at 17-18.)
1. Intellectual Functioning
Plaintiff appears to first argue théte ALJ erred in her conclusions regardir
Plaintiff's intellectual functioning. (Doc22 at 10-11.) The ALJ cited to Dr. Gill's
findings that Plaintiff's score on the Bend8estalt Test Second Edition placed her *
the borderline range ahtellectual functioning.” (&R 724.) However, Dr. Gill also

found the following:

For a Verbal Comprehensio score of 70, Percentile
Reasoning of 82, Working Memp of 55, Processing Speed
of 71 for a Full-Scale 1Q o065 placing the patient in the
mildly mentally retarded range of intellectual functioning. It
should be noted that the tgat was wearing new contacts
and appeared nervous and she ¢en give up easily. In the
08|n|on of this evaluator, herue intellectual level is in the
70s and is in the borderlineange with learning problems
noted particularly on verbahsks and on working memory
tasks and on processing speed.

(Id. at 725.) The ALJ also cited to DE€hatel's report suggesting that Plainti
intentionally providedncorrect answers tmcrease her level of impairmentid.(at 17.)
Finally, the ALJ cited to what she characted as a full range of activities of dail
living, including Plaintiff's ability to run ermads and shomdependently. Bsed on this
evidence, the ALJ found thatdntiff's 1Q score is not reliable and does not warran{
finding of disability. (d.)

Plaintiff generally objects to the ALJfndings because she claims that Dr. G
noted significant impairments in all es which required reading, writing, an

mathematical skill, and in heability to avoid hazards anexercise social judgment

-17 -

D

g

n

—h




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

(Doc. 22 at 11.) However, the Court fintteat the ALJ properly found, based on Dy.

Gill's own assessment that Ri&ff's IQ was in the 70s rangand the evidese regarding
Plaintiff's daily activities, discussed in mordetail below, that Plaintiff is in the
borderline intellectual functioning categaand does not meet Listing 12.05.

2. Plaintiff’'s Daily Activities

Plaintiff also challenges the ALJ's determiiion that Plaintiff has no restrictiong

in her daily activities. Ifl. at 11-13.) Plaintiff cites tgtatements by third parties an
Plaintiff that Plaintiff is limited in cookig, household chorefiandling finances, and
social interaction. However, the ALJ citeml Plaintiff's statemets to Dr. Gill and Dr.
Brecheisen regarding her ability engage in daily activities(AR 17-18.) Specifically,
Plaintiff reported to Dr. Gill thashe is able to cook, clean, run errands, shop, take wza
and ride her bike. Id. at 17, 723.) In finding Plairftiis “able to maintain an active

lifestyle,” the ALJ also cited to Dr. Brecheisen’s Report, which notes Plaintiff stateg

[®X

ks,

she

“Is able to perform all activities of daily g such as personal grooming, shopping, and

house work, etc.; and is only mildly limitedhen the activity isexertional such as

extended periods of vacuumiieg mopping, etc.,” but she can resume the activity after

taking one or two redireaks and occasionallying an inhaler. I¢l. at 18, 440.) Further,
the ALJ cited to inconsistent statements by Plaintiff regarding the reason for her ing
to drive, and Functional Reports that indicBtaintiff cannot drive because she does 11
have a license, not because she is disabl&tl.at( 21, 553, 561, 723.) Therefore, th
Court finds the ALJ’s determination regardiRaintiff's daily activities is supported by
substantial evidence.
3. Concentration, Persistence, or Pace

Plaintiff also asserts the ALJ's consion that Plaintiff has only moderaty
limitations in concentrabin, persistence, or pace is nopgarted by substdial evidence.
(Doc. 22 at 13-14.) The Cdutisagrees. The ALJ supped her conclusin by citing to

~° Plaintiff concedes that Dr. Gill did not find Plaintiff meets the definition
Listing 12.05. Id. at 10.)
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Plaintiff's inconsistent statemenregarding heschooling. Id. at 18.) Plaintiff testified
that she only attended school through fiiade; however, she reported to Dr. Gill sk
completed sixth or seventh grade and soughobtain her GED, and her education
records indicate that she atteddehool until tenth gradeld( at 68, 334, 723.) The ALJ
also cited to the evidencesdussed above that Plaintifftémtionally scored poorly on
diagnostic examinations, Plaintiff's ability to engage in daily activities, and her hoQ
of scrapbooking and playgn video games, which both require some extend
concentration. 1. at 18, 295, 562, 723.) The ALJrfoer cited to two emergency roon
visits that indicate Plaintiff leano barriers to learningld( at 480, 509.) Finally, the ALJ
cited to records indicating &htiff's concentration, immediate recall, recent memo
remote memory, and atteon are all fair. Id. at 668, 673.) The Court finds, based ¢
this evidence, thathe ALJ's conclusionthat Plaintiff is moderately limited in
concentration, persistence, or pa&supported by substantial evidence.
4. Social Functioning

Finally, Plaintiff asserts the ALJ's conclusion that Plaintiff has mild to mode
difficulties in social functioning is not supged by substantial evidence. (Doc. 22
14.) The ALJ supported her fimdj by citing to evidence inditag that Plaintiff is able
to maintain contact with herraly and live in close proxiity to her boyfriend and adult
son, Plaintiff has been noted to maintainagpropriate affect @ahmood throughout the
record, and mental health treatment recorde sbe is anxious, beboperative, able to
maintain eye contact, has appropriate affexgical thought process, reliable judgme
and insight, and full orientation. (AR 1882, 550, 663, 66&73, 698-99.) The ALJ
also cited to Plaintiff's statements thahe spends considdre time with her
grandchildren and receives supportnirdier boyfriend and son’s fatherld.(at 685.)
Finally, the ALJ cited to Plaintiff's gaps itnieatment and lack of need for psychiatr
hospitalization as a basis for her findingaeding Plaintiff's social functioning. Id. at
18.)

The only argument Plaintiff makes regagl the ALJ’'s treatrant of Plaintiff's
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social functioning is to generally asseratPlaintiff “is illiterate, with her ability to

function socially primarily impacted byer poor communicative skills due to he

illiteracy.” (Doc. 22 at 14.) However, Plaintiff fails to prade any citatiorto the record
to support that claim.
In sum, in compliance with the Appeals Council's remand order, the |

evaluated Plaintiffs mental impairments required under 2C.F.R. § 416.920a,

including analysis of the four broad functional ardaghe Court finds the ALJ’s analysis

Is supported by substantial evidence.
iii.  Weighing of Medicd Opinion Evidence

Plaintiff argues that the ALJ erred inliiag to comply withthe Appeal Council’s
directive to evaluate the medical source amisiin accordance with 20 C.F.R. § 416.92
and to explain the weight gimeto the opinion evidence.(Doc. 22 at 15-20.) Plaintiff
further argues that the ALJ erred in the weigjie assigned to all of the treating and ng
treating medical sources.Id() As detailed below, th€ourt finds that the ALJ'’s
treatment of the medical opinion evidencenpties with the AppeaCouncil’'s remand
order, is without harmful legal error, arsdsupported by dstantial evidence.

1. Legal Standard

The Ninth Circuit distinguishes betweedhe opinions of treating physicians
examining physicians, and na@xamining physiciansSee Lester v. Chate81 F.3d 821,
830 (9th Cir. 1995). Gendha an ALJ should give gratest weight to a treating
physician’s opinion and more weight to thpinion of an examinm physician than to
one of a non-examining physiciasee Andrews$3 F.3d at 1040-4kee als®0 C.F.R.
8 404.1527(c)(2)-(6). If it is not contradictbg another doctor’s opion, the opinion of
a treating or examining physician can fegected only for “clear and convincing’
reasons. Lester 81 F.3d at 830 (citingEmbrey v. Bowen349 F.2d 418, 422 (9th Cir

1988)). “If a treating or examimg doctor’s opinions contradicted by another doctor’

® Plaintiff does not challenge the Als)’conclusion regarding episodes {
decompensation.
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opinion, an ALJ may only reject it by providjrspecific and legitimate reasons that are

supported by substaal evidence.” Garrison 759 F.3d at 1012 (quotinRyan v.
Comm’r of Soc. Sec528 F.3d 1194, 119®th Cir. 2008)).

An ALJ can meet the “specific and lBgnate reasons” standd“by setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statir]
interpretation thereof, and making finding€bdtton v. Bowen799 F.2d 14031408 (9th

Cir. 1986). But “[tihe ALJ must do more tharffer his conclusions. He must set forth

his own interpretations and explain why thegther than the dabors’, are correct.”
Embrey 849 F.2d at 421-22. “The opinion @hon-examining physician cannot by itse

constitute substantial evidence that justifitne rejection of thepinion of either an

examining or a treating physician.Lester 81 F.3d at 831 (emphasis in original)

(citations omitted). 20 C.F.RB 416.927(c) provides that unless a treating physiciaf

given controlling weight, the ALWill consider factors such dsngth, nature, and extent

of the treating or examining legionship, supportability, consistency, and specializatig
in evaluating medical opinion evidence.
2. Non-examining PhysicianDr. Nicole Lazorwitz
Plaintiff first argues that the ALJ erredl giving the opinions of non-examining
physician, Dr. Lazorwitz, significant weigh{Doc. 22 at 15-16.) Dr. Lazorwitz opine(
that Plaintiff “has the basicognitive and emotional skills to perform simple, repetiti
tasks in a competitive 40-howork week environment withmited public contact on a
sustained basis.” (AR 104.) In supporhef opinions, Dr. Lazorwitz provided a detaile
summary of the findings during Dr. Chatel’saexination of Plaintf, and medical record
evidence, including notes thRtaintiff has poor memory bdair abstraction, attention,
concentration, judgment and igkt, and Plaintiff's intellecteuals fund of knowledge is
intact, as well as evidence regagliRlaintiff's daily activities. Id. at 96-98.) Based on
the evidence of malingering and Plaintiff's inconsistent statements discussed aboy
Lazorwitz found Plaintifonly partially credible.

The ALJ gave Dr. Lazorwitz's opiniofisubstantial weight” because she providd
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specific reasons for her opinions and loginions are well supported throughout the
medical evidence record.ld( at 24.) Plaintiff complainshat the ALJ did not provide
any specific citations to the medical eviden However, as discussed above, the ALJ
discussed in detail Dr. Chatel's exantioa of Plaintiff, evidence of Plaintiff's
malingering during examinations, Plaintiff'astments regarding hdaily activities, and
medical records stating Plaintiff has fair sidaction, attention, concentration, and
judgement and insight, all of which Dr. Lawnotz discussed and relied on in forming her
opinions. Thomas v. Barnhar278 F.3d 947, 957 (9th CR002) (“The opinions of non-

treating or non-examining phggns may also serve asbstantial evidence when thg

3%

opinions are consistent with independefinical findings or other evidence in the
record.”). Notably, Plaintiff does not edtify how Dr. Lazorwitz’'s opinions are

inconsistent with any other mieal evidence in # record. Therefore, the Court find

[72)

that the ALJ did not err in ging substantial weigf to Dr. Lazorwitz’s opinions, and the
ALJ’s determination is suppodéy substantial evidence.

3. Examining Physician Dr. Robert Barker

Plaintiff also asserts thahe ALJ erred in giving Dr. Barker’'s opinions great

weight. (Doc. 22 at 16.) Dr. Barker examirf@laintiff on June 21, 2010. (AR 582-88))

Based on his examination, Dr. Barker aganthat Plaintiff can lift up to 50 pound;

vJ

occasionally and up 5 pounds frequently.ld. at 585.) He opined that Plaintiff has njo
limitations in standing, walking, sittingeeing, hearing, and speakindd. @t 586.) Dr.
Barker further opined that Plaintiff can dwently climb ramp/stairs, and occasionally
climb ladders, ropes, and scaffolddd.X Finally, Dr. Barker omed that Plaintiff can
occasionally crouch, and has @avironmental restrictions.Id; at 586-87.)

The ALJ found that Plaintiff would hawedditional environrantal limitations due
to her asthma condition, but\gaDr. Barker's opinions a® Plaintiff's other physical
limitations great weight, citing to his examtion results finding no back abnormality,

his finding that Plaintiff does not have R&fter his examination and review of he

=

medical records, his observations of Fiffiis extreme and over exaggerated pajn
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sensitivity, but unimpaired demonstration whslee was distracted, and the consister
between Dr. Barker’s opinions afdaintiff's treatment record.Id. at 24.)

The Court finds the ALJ's éiatment of Dr. Barker’s opions is without error and
supported by substantial evidence. Dr. Bademmined Plaintifiand observed she s3
comfortably, could heel-toe and toe-wald she had no diffidty undressing and
dressing. Id. at 583.) Plaintiff hadher boyfriend help her onthe table, however, later
when leaving and distractedr.MBarker noted that Plaintifivas able to ambulate briskly
across the waiting room withoutidence of any discomfort.”Id. at 584.) Similarly, Dr.
Barker found Plaintiff overreacted during teeamination, crying out in response to th
slightest touch. I¢.) Upon examination, Dr. Barkerdad Plaintiff's spinal confirmation
was normal without spasm, there was no paith straight leg raising in the sitting
position and not in the left leg while lying downternal and external rotations of the hi
were normal without any evidence of discomfthere was no evahce of inflammation
or deformity of Plaintiff's krees and no swelling, she hadradicular pain, and she had
full range of motion of all jmts in all directions. 1(l.) Based on his examination an
review of her records, Dr. Barker opth¢hat Plaintiff does not have RA.Id() His
normal examination findings support his opiniorfee Tonapetyan v. Halie242 F.3d
1144, 1149 (9th Cir. ZIL) (“Dr. Schatz’s opinion aloneonstitutes substdial evidence,
because it rests on his own indeperidxamination of Tonapetyan.”).

The ALJ also found thabDr. Barker's opinions areomsistent with Plaintiff's

treatment records. The ALJ detailed othedit& records that show similar results to

Dr. Barker's examination and are consisteuith his opinions, including June 2010 X
rays that showed “no advanced degenegatiisease” and “no compression fracture
acute osseous abnormality” and a “normal lamgpine.” (AR 22580-81.) The ALJ
specifically discussed Dr. Barker's examioatifindings that Plaintiff has “no evidencs
of any back abnormality teorrelate with the abnormalRI,” and his findings that
Plaintiff was negative for straight leg testirappd had no cyanosis, atrophy, edema,
radicular pain. Ifl. at 22, 584.) The Court findsdhALJ’s treatment of Dr. Barker’s
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opinions is supported by substantial evidentbomas 278 F.3d at 957 (“The opinions

of non-treating or non-examimg physicians may also servesadstantial evidence whe
the opinions are consistent with independditical findings orother evidence in the
record.”).

Plaintiff argues that Dr. Barker did ha@ctually conduct an examination @
Plaintiff, “which is consistent with Barker’'s habitual falsification of his medical repor
(Doc. 22 at 16.) First, thecord indicates that Dr. Barkexamined Plaintiff on June 21

2010. (AR 582-84.) Plaintiff provides nodigfor her unsupported assertion otherfisg.

Likewise, Plaintiff's assertion that Dr. Bak “habitual[ly] falsfies]” records is
unsupported. Plaintiff citketo an Order by another Court in this DistrictOnmndoff v.
Astrue No. CV-10-1098-PHX-LOA, Doc. 21 (DAriz. July 25, ®11). However, the

Court in that case noted the following:

Plaintiff argues that Dr. Barkancorrectly reported that she
climbed stairs during his examation which was conducted
“on the first floor of a Quigty Inn in Kingman, Arizona.”
(Idg Plaintiff's counsel states thae “has been to that motel
and there are no stairs on the first floor.[d.X Counsel's
observation on some unspecified time and date of the location
where the examination took plags not relevant to this
Court’'s review of the administrative decision at issue.
Plaintiff does not provide amgason for Dr. Barker’s alleged
inaccuracy in his report reghng his examination of
Plaintiff. = Moreover, Plainff testified during the
administrative hearing that sheuld climb steps. (Tr. 15-16).

Orndoff Doc. 21 at 18-19.

Notably, the Court’s Order does not finctiDr. Barker falsifid records. In her
Reply, Plaintiff cites to amdditional Order by anoth&ourt in this District inWade v.
Astrue No. CV-12-0186-PHX-DGC, Doc. 23 (D. &r January 25, 20}3 (Doc. 28 at

~"In her Reply, Plaintiff asserts th&r. Barker did notsufficiently examine
Plaintiff for RA because it is not a back inmpaent and requires bdal testing. (Doc. 28
at 4.) However, Plaintiff failgo provide any authorltil]_t(suppo_rt that proposition.
Further, as detailed above, Dr. Barker disond during his examination that Plaintif
over exaggerated her pain, had full mobilityher joints, and failed to disclose any hee
swelling, deformity, crepitatiorgr instability in her knees(AR 584.% And, as detailed
above, Dr. Barker reviewed Plaintiff's medical recordsd. at 582.) Therefore, the
Court rejects Plaintiff's claim thatiDBarker did not examine Plaintiff.
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5.) But the Court in that case did ristd Dr. Barker falsified record$.Finally, Plaintiff
cites to separate criminal proceedings Riticlaims relate toconvictions against Dr.
Barker for domestic violence adisorderly conduct(Doc. 28. at 5-6 n.]1 To the extent
Plaintiff seeks to make sonagument regarding Dr. Barker’s general character, such
argument is entirely irrelevant the issues before this CourPlaintiff fails to provide
any basis for her claim that Dr. BarKaisified any records in this caSeFor the reasons
above, the Court finds thatetALJ’s treatment of Dr. Barkis opinions is free from error
and supported by substantial evidence.
4. Non-examining Physician Dr. J. M. Kelly

Plaintiff also discusses the non-examinomnions of Dr. Kelly. (Doc. 22 at 16-
17.) The ALJ gave Dr. Kelly’s opinions littleeight. (AR 24.) However, Plaintiff fails
to specifically identify any erroin the ALJ’s treatment of Dr. Kelly’s opinions. Rathe
Plaintiff appears to argue that Dr. Kellytginions deserve no weight. Therefore, tl
Court will not analyze Dr. Kelly’s opinions further.

5. Examining Physician Dr. Gill

Plaintiff also complainghat the ALJ erred in gimg Dr. Gill's opinions “little
weight.” (Doc. 22 at 17.) However, th.J properly gave Dr. Gill's opinions little
weight because those opinioase vague and imprecise amtonsistent with his own
observation that due to Pl&ih giving up easily, the tésg would undervalue her trueg
abilities. (AR 24-25.) As the ALJ noted, OBill opined that: (1) Plaintiff “appears slow
in responding to simple questions and indtams and in recalling fiormation consistent

with her limitation in learning and cognitign{2) “sometimes loses control of he

® The Court made one_findin%re%ardiﬁg Barker. “The Court concludes tha
any error in how the ALJ weighed Dr. Barks opinion is harmless because the Al
imposed more limitations in Plaintiffs RFthan Dr. Barker mdmmended, and thesg
additional limitations benefit Plaintiff. Wade v. AstrueNo. CV-12-0186-PHX-DGC,
2013 WL 308726at *8 (D. Ariz. Jan.25, 2013). This case @rides no support for
Plaintiff's claim that Dr. Barker falsifiednedical evidence. Plaintiff's claim was als
made in a Reply pleading, which lted Defendant’'sbility to respond.

° Plaintiffs counsel is cautioned agat making such clearly unsupporte
statements to thiSourt in the future.
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emotions and is otherwise proteesome distractibility,” antigives up easily, so this is g
complication in terms of haroncentration abilities”; (3) Plaintiff “appears to have sor
contact with others on a social basis,” bfifot the most part, she stays to herself al
stays close to home”; and (4) Plaintiff “has denlet of moving in the last several year
although she has sggnmost of her time in Arizona in the last six yearsld. @t 726.)

However, Dr. Gill also noted héid not understandvhy Plaintiff did not return to her

prior work as a maidplaintiff's tendency ta@ive up easily resulted in a WAIS-IV scor

undervaluing her true cognitiability, and Plaintiff was not in any regular mental health

treatment. 1. at 725, 727.) Tonapetyan 242 F.3d at 1149 (holding that the AL

properly rejected a physician’s testimonychese “it was unsupported by rationale

treatment notes, and offered no objective medicdings to support the existence of [the

claimant’s] alleged conditions”Batson v. Comm’r of Soc. Se859 F.3d 1190, 1195
(9th Cir. 2004) (An ALJ may discredit a phyisia’s opinions that are conclusory, brie
and unsupported by the record as a whot by objective medical findings).

Plaintiff generally asserts that the Alshould have give Dr. Gill’'s opinions
additional weight because those opiniong &consistent with [Plaintiff's] treating

physician’s findings.” (Doc. 22 at 17.) Howex, Plaintiff fails to support her assertio

ne

UJ

11°)

J

DI

N

with any citation to the record. Therefol®sed on the above, the Court finds that the

ALJ's treatment of Dr. Gill's opinions i$ree of error and supported by substant
evidence.
6. Examining Physician Dr. Chatel

Plaintiff also argues that the ALJ shauiave given Dr. Chatel’s opinions gred
weight. (Doc. 22 at 17-18.) Dr. Chatelaexined Plaintiff in November 2009 and Jur
2010. (AR 444-49, 589-95.) As detailedbab, during the 2009 exanation, Dr. Chatel
had such serious concerns regarding Plaintiff's “evasive and cavalier approach
evaluation,” that he administered a TOMMd.(at 446.) Dr. Chatetoncluded based on

that exam that Plaintiff's “very low scorespig that she knew some of the pictures were

correct, but intentionally picked the incorrecttpre. At the very least, these low scors
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on the TOMM raise serious questions abouaifiiff's] motivation to perform well on
other neuropsychological tests.”ld Dr. Chatel then discontinued the evaluatiq
because the TOMM *“results raised serious tjars about [Plaintiff's] overall effort and
approach to the evaluation process,” artke“tesults would b@europsychometrically
invalid and problematic forlinical interpretation.” Id. at 446-47.)

During the June 2010 exam, Dr. Chateledbthat Plaintiff's“[llevel of effort

during testing was somewhat variable ag@miday,” but, due to time constraints, Df.

Chatel did not administ another TOMM. I¢l. at 591.) However, Dr. Chatel noted thi
in his opinion, “the results of the 1Q tew) with the WAIS todg may not accurately

reflect [Plaintiff's] true level ofintellectual functioning.” If.) Further, Dr. Chatel noted

DN

that Plaintiff's “affect was rather unusual tinat she seemed to approach the evaluation

process in a rather cavalier manner.ld. (@t 592.) Despite his concerns regardir
Plaintiff's behavior during th 2010 examination, and theliday of testing regarding her
intellectual functioning, Dr. Chatel opined @& July 8, 2010 Bshological/Psychiatric
Medical Source Statement that Plaintiff severely impaired in understanding ar
memory, sustained concentration and persigtesocial interaction, and adaptatiofd. (
at 594.)

The ALJ gave Dr. Chatel's opinions minimaeight in part because his finding
are not supported by his own observations of Plaintiff being a poor historian, her ca
approach to the evaluation pess, and Plaintiff's misrepregation of her impairments,
which is consistent between both of @hatel’'s evaluations, and based on his o\
opinions that the results of the psytdwcal testing would be invalid. Id. at 25-26.)

The Court finds the inconsistencies betw&rn Chatel’'s observations and examinatid

findings and his opinionsegarding Plaintiff’'swork limitations, as well as his specifi¢

opinions that the 1Q testing he admireséd may not be acate, and would be
“problematic for clinical iterpretation,” are sufficient asons for giving his opinions
regarding Plaintiff's work lintations minimal weight, andre supported bgubstantial
evidence in the recordOrn v. Astrue 495 F.3d 625, 631 (9th Cir. 2007) (An ALJ m3g

- 27 -

9

d

UJ

valie

vin

n

Yy




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

14

reject a physician’s opinions thate “inconsistent with othesubstantial evidence in the
record”); Batson v. Comm’r oSoc. Sec. Admin359 F.3d 1190, 1198®th Cir. 2004)
(stating that an ALJ need natcept the opinion of any psician, including a treating
physician, if that opinion idrief, conclusory, and inadequately supported by clinical
findings)°

7. Treating Physician Dr. Thomas Handeguand

Finally, Plaintiff asserts #t the ALJ erred in givinghe opinions of a treating

—

source, Dr. Handegud, little weight. (Doc. 22 at 130.) Dr. Handeguand opined tha
Plaintiff's abilities to fdlow work rules, relate to co-wkers, interact with supervisors,
and use judgment are goody labilities to deal with the folic, function independently,
and deal with work stresses are fair; anddislity to maintain attetion/concentration is
poor. (AR 747.) He furthespined that Plaintiff's abilityto understand, remember, and
carry out simple job instructions is good,ilehher ability to undestand, remember, ang
carry out detailed, but not complejgb instructions is poor. Id. at 748.) Dr.
Handeguand rated Plaintiff'ability to maintain personalppearance, to behave in an
emotionally stable manner, and demonstrate reliability as gowther ability to relate
predictably in social situations as fair(ld.)

Dr. Handeguand also completed a Med®alirce Statement of Physical Ability to
Do Work-RelatedActivities form. (d. at 749.) On that form, he opined that Plaintiff can

1 The ALJ also asserted that she gde Chatel’s opinions minimal weight
because those opinions are not specific wiorktations she could fully analyze aj
required by SSR 96-7p, and his mpns are inconsistent witRlaintiff's lack of mental
health treatment since Janu@§12 where she wanted mealion but refused counsellna; |

E!
€,

\*2J

support. [d. at 25-26.) The Court finds theseasens are not supported by substan
evidence based on the reds cited by the ALJ. However, as detailed abo
inconsistencies between Dr. Chatel's exarnomafindings and higpinions, and his own
determination that the resultd the testm(}g_ he administeradould not be valid due to
Plaintiff's lack of effort, alone, are suffent to give his opinions minimal weight
Molina v. Astrue 674 F.3d 1104, 111%9th Cir. 2012)(an error is harmless if it i

“inconsequential to the ultimateondisability determination.”).

' The Mental Ability to DoWork-Related Activities Fon defines “Good” as
“Ability to function in this area is significantly limited satisfactory; “Fair” as “Ability
to function in this area is seriously limitdayjt not precluded; and "Poor” as “No usefu
ability to function in this area.”lq. at 747.)

-28 -
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occasionally and frequently lift up 10 pounds, can stand andialk for one hour in an
eight hour work day, and nasit for two hours during #t same time period.ld; at 749.)
He further opined that Plaintiff can never diinbalance, stoop, kneel, crouch, or crav
is limited to 25 percent foreaching and handling, and lisnited to 30 percent for
fingering, and is unlimited in feelingeeing, hearing, and speakingd. &t 750.) He also
opined that Plaintiff is limitd in heights, moving macheny, temperature extremes
chemicals, and dust.ld¢) Finally, Dr. Handeguand opinegtat Plaintiff would need to
miss “much more” than four days of vkoa month due to her limitationsld()

The ALJ gave Dr. Handeguand’'s opinioregarding Plaintiff's concentration
persistence, or pace, abilitp understand, remember, andrry out detailed, but not
complex, instructions, social functioningnd ability to functn independently little
weight because they are inconsistent witn diaily activities Plaintiff reported to others
including that, on a daily basishe is able to maintain amaal sleep schedule, maintai
her personal care, clean her house, go shgppiaintain a normal eating schedule, coc
complete errands, do dishesttend doctor's appatments, watch telasion, and play
video games. I4d. at 26.) The ALJ alsgave the physical litations opined by Dr.
Handeguand little weight based the examination findingsnd opinions of Dr. Barker
and the non-examining opinions of Dr. Orenst@ind concluded that there was a lack
an objective assessnign support Dr. Handeguand'’s opiniongd.X

Plaintiff complains that the ALJ errad relying on Dr. Barker's opinions and

findings and in assuming Dr. Handeguand’shapis are merely those of a “sympathet

treatment provider.” I¢. at 22-23.) However, as detailabove, the ALJ properly gave

Dr. Barker’s opinions significarweight, and, even if thALJ’'s statement regarding Dr
Handeguand’s sympathy towards Plaintiff is itself not supportesbgtantial evidence,
the other evidence the ALJ cited and discusseslifficient. Theradre, the Court finds
that the ALJ’s treatment obr. Handeguand’'s opinions fsee of harmful error and
supported by substantial evidend@rn,495 F.3d at 631Batson 359 F.3d at 1195.
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Iv.  The ALJ’'s Evaluation of Plaintiff's Sleep Apnea and RA
Plaintiff also asserts that the ALJ comtted harmful error byfailing to consider

Plaintiff's RA and sleep apnea as ordered leyAlppeals Council. (Doc. 22 at 20.) The

Court disagrees.

As an initial matter, contrary to PHhiff's assertion otherwise, the Appeal
Council did not instruct the ALto find that Plaintiff's sleep apnea and RA are sev
impairments. (Doc. 22 at 16; AR 128-29Rather, the Council noted that the initia
decision “contains no assessmef whether obstructive sleep apnea, major depres;s
with psychosis, and [RA] anstitute severe impairments.” (AR 128.) The Appe
Council instructed the ALJ t&if necessary, obtain evidea from a medical expert tg
clarify the nature and severity thfe claimant’s impairments.”ld. at 129.)

With regard to sleep apnea, the Afalind that upon review of the medice
evidence record, inating Plaintiff's treating record®laintiff was able to manage he
sleep apnea with nightsupplemental oxygen.ld. at 23.) The ALJ netd that Plaintiff's
treating source diagnosed her with m#gmptomatic obstructive sleep apnea wi
hypoxemia. Id. at 22, 536.) The ALJ further citedaords that show Plaintiff elected t
use supplemental oxygen asatment for her condition, arstie reported effective result
with that treatment. Id. at 22-23, 536, 8Y) Plaintiff argues only that Plaintiff's
“treating pulmonologist did fid such condition severe.” ¢I0. 22 at 21.) However, theg
record evidence Plaintiff cite® support this assertion states that Plaintiff's treati
physician diagnosed Plaintiff with mildymptomatic obstructive sleep apnea wi
hypoxemia, Plaintiff found the additional yiyen prescribed to be helpful, and sk
refused the additional treatment offered by pbysician. (AR 538570, 573.) The
Court finds the ALJ's treatment of Plaift#f sleep apnea is in accordance with th

Appeals Council’'s remand order and ipgarted by substantial evidence.

With regard to Plaintiff's RA, theALJ cited several examples of medical

evidence, including DiBarker’s findings during his exanation of Plaintiff, to support

the ALJ’'s conclusion that Plaintiff's RA, to the extent shethascondition, is not severe
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First, the ALJ noted thatltaough Plaintiff was initially dagnosed with RA in August
2009 based on a positive RA factor, Plaintiis not referred to a Rheumatologist, ang
subsequent June 2010 bloodtteevealed Plaintiff had normal antibodies and a nega
ANA screen. Id. at 23, 365, 576.) The ALJ furtheited to normal MRI results.Id. at
23, 371-72, 615, 621.) The ALJ also gaweight to Dr. Barkes conclusion that
Plaintiff does not have RA bad on his review of Pldiff's medical records and his
physical examination results as discusseovapwhich the ALJ fond consistent with
Plaintiff's treating source’s netthat on February 22, 201Rlaintiff exhibited 5/5 upper
extremity strength, bilateral hand gsgrength, and full finger flexion.Id. at 23, 626.)

Based on the above, the Court finde thLJ sufficiently conslered Plaintiff’s
sleep apnea and RA and henclusions that these conditioase not severe is free o
error and supported mubstantial evidence.

v. The ALJ’s Failure to Obtain Additional Evidence

Plaintiff also appears to gerally complain that the ALJ failed to comply with th
Appeals Council’'s order by failing to obmaiadditional evidence, including medica
evidence regarding the severdf/Plaintiff's impairments. (Doc. 22 at 7.) However, th
Appeals Council ordered the ALJ to obtadditional medical evidence if necessar
warranted, and available. (AR 129.) Hess thoroughly set forth above, the AL
provided sufficient reasons for her findings weighing the opinion evidence and i
assessing Plaintiff's impairments. Furth@taintiff fails to speffically identify any
additional evidence that was ablable, that would havesaisted the ALJ in assessin
Plaintiff's functional limitations, and that ¢hALJ should have obtad. Therefore, the
Court finds that the ALJ coplied with the Appeals Council's directives regardin

obtaining additional evidence.

vi. The ALJ's Alleged Failure to Address an Apparent Conflict
Between the VE’s Testimony and Plaintiff’s llliteracy

Finally, Plaintiff alleges that the ALfhiled to address a conflict between tH
occupations the ALJ fmnd Plaintiff could perform andPlaintiff’s illiteracy, citing to
Zavalin v. Colvin 778 F.3d 842, 844 (9th IC2015). More specifally, Plaintiff alleges
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that she “cannot be expectexisustain work as Janitor,odsekeeper, or Dishwasher 3
she is incapable of even basic regoand writing.” (Doc. 22 at 9.)

The Court finds that the ALJ properiyliesl on the VE's tegthony in determining
that Plaintiff can perform othevork. First, as detailecbave, the ALJ's determination

that Plaintiff is not illiteratds supported by substantialidgnce. Secondhere is no

apparent conflict between th#OT occupations of houselgsr and dishwasher the VE

testified Plaintiff can perform and her lited education or the limitations the AL
included in the assessed RFC, includiaglimitation to simple, repetitive tasks
occasional interaction with ¢hpublic, co-workers, and supesors, and that Plaintiff
should not use a cash registeberrequired to read as a primary job duty. (AR 19-20.

The parties agree thatethpositions of housekeepand dishwasher require 4
language level of 1, which geires recognizing 2,500 wordgading at a rate of 95-12(
words per minute, and compng similarities and diffences between words an

between series of number®ictionary of Occupational ifles, Appendix C, 1991 WL

688702. Further, language level 1 requirastry simple sentences and speaking |i

simple sentences.ld() The ALJ found Plaintiff had limited education, which includg
the ability to read, write, angpeak on a basic level. TA&J included Plaintiff's limited

education, and limitations on using a cadlister and reading bey a primary job duty
in her hypothetical to the VE. The VE also further clarified in response to questions
Plaintiff's attorney that the only readingat would be required in the housekeepit
position would be recognizing lavs, the shape of a bottland “reading at the mosit
basic, basic level.” (AR 81-83.) Even ifetlanitor position, whies requires a language
level of 2, conflicts with th limitations in reading and mathcluded bythe ALJ in the

RFC and Plaintiff's limited @ucation, substantial evidem still supports the ALJ's
conclusion that Plaintiff can performethpositions of housekeeper and dishwashe

Accordingly, the Court finds that the ALproperly relied on the VE’s testimony i

2 The Ninth Circuit Court irzavalin addressed an apparent conflict between
assessed RFC of simple, repetitive world d_evel 3 reasoning.778 F.3d at 847.
Therefore, that case is not faatly analogous to this case.
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concluding Plaintiff ca perform other work.

Accordingly,

IT IS ORDERED that the Commissionertecision is affirmed.

IT IS FURTHER ORDERED that the Clerk of the Qot shall enter judgment

accordingly and terminate this case.
Dated this 29th day of September, 2016.
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Honbrable Johri Z. Bae
United States Mgistrate Jude




