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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CV-15-08190-PCT-DLR
ORDER

Rodney Burky,
Plaintiff,
V.
Social

Commissioner of

m _ Security
Administration,

Defendah

Plaintiff Rodney Burky seeks reviewnder 42 U.S.C. § 405(g) of the fing
decision of the Commissioner of Social S&yuCommissioner) denying his applicatio
for supplemental security inoge and disability insurance béite Because the decisior
of the Administrative Law Judge (ALJ) ismeorted by substantial evidence and is n
based on legal error, the Commissioner’s decision is affirmed.
|. Background

A. Factual Background

Burky is 49 years old and has a ninth gradlucation. (A.R. 33.) He previousl
worked as donation taker, groundskeeperwasher, stone polisher, and painter. Bur
has been diagnosed as bipa@ad schizophrenic. Hast worked in 2011.1q. at 221.)

B. Procedural History

On August 29, 2012, Burky applied rfdisability insurance benefits an(

supplemental security inote, alleging disability begning June 25, 2012.1d{ at 15.)
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On June 17, 2014, he appeavath his attorney and testifiet a hearing before the ALJ
A vocational expert also testified.
On October 14, 2014, the ALJ issued a decision that Burky was not diss

within the meaning of the Social Security Act. ThepAgals Counsel denied Burky’'s

request for review of the hearing decision, making the ALJ's decision
Commissioner’s final decisionOn September 28, 2015, Byrlsought review by this
Court.
ll. Legal Standard

The district court reviews only thosssues raised by the party challenging t
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is moitdan a scintilla, less than 4§
preponderance, and relevant evidence thraaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[wlherehe evidence is susceptible more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhar278 F.3d 947, 954 (9th IC2002) (citations omitted).
lll. Five-Step Sequential Evaluation Process

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
the burden of proof on therét four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determinashether the claimant is engaging |
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endil. At step two, the ALJ detmines whether the claiman
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has a “severe” medically determinablghysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant’'s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds t&tep four. At stepdur, the ALJ assesses the

claimant’s residual functional capacity (“RPCAnd determines whwtr the claimant is
still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant
is not disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and fina
step, where he determines whether the clatman perform any other work based on t
claimant’s RFC, age, education, and werperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ founddhBurky meets the insured status requirements of
Social Security Act through December 3013, and that he has not engaged
substantial gainful activity soe June 25, 2012. (A.R. 17At step two, the ALJ found
that Burky has the followingevere impairments: bipolar disorder, schizophrenia, pa3
disorder with agoraphobia, amatisocial personality disorder.ld() At step three, the
ALJ determined that Burky does not haveirapairment or combiation of impairments
that meets or medically equals an impainmksted in Appendix 1 to Subpart P of 2
C.F.R. Pt. 404. 4. at 18.)

At step four, theALJ found thatBurky has the RFC to plerm “a full range of
work at all exertional levels but with @hfollowing nonexertional limitations: he is
limited to work requiring onlyoccasional interaction witbho-workers and supervisors
and no direct contaetith the public.” (d. at 20.) Accordingly, given his RFC, the AL
concluded that Burky is capable of perfangihis past relevant wio as a painter and
stone polisher. Id. at 23.)

IV. Analysis

Burky argues the ALJ’s decision is upported by substéial evidence because
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the ALJ (1) improperly discounted the medioginion of Dr. Lisa Paons, (2) erred in
finding that Burky’s work as a painter and stgudisher qualified apast relevant work,
and (3) improperly discounted Burky’s eclibility regarding the severity of hig
symptoms. (Doc. 16 at 4-5.) The Court will address each in turn.

A. The ALJ Did Not Err in Evaluating the Medical Source Evidence

The ALJ is responsible for resolgrconflicts in medical testimonyAndrews v.
Shalalg 53 F.3d 1035, 103®th Cir. 1995). Geerally, more weight should be given t
the opinion of a treating physician tharthe opinions of non-gating physiciansLester
v. Chater 81 F.3d 821, 830 (9th Cit995). Where a treating physician’s opinion is not

[®)

contradicted by another physician, it may regected only for “clear and convincing]
reasons, and where it is contradicted, itynmt be rejected without “specific and
legitimate reasons” supported by sialogial evidence irthe record. Id. Likewise, an
examining physician’s opinion gerally must be given greateeight than that of a non-
examining physician.ld. at 830. As with a treatinghgsician, there must be clear and
convincing reasons for rejecting the uncodiceed opinion of arexamining physician,
and specific and legitimate reasons, suppbby substantial evidee in the record, for
rejecting an examining physicig contradicted opinionld. at 830-31.

Dr. Parsons, a psychiatrist, treated Burkydpproximately two years. (A.R. 21.
In support of Burky’'s claim, Dr. Parsons completed a “Mewtaility to Do Work-
Related Activities Form.” I¢. at 323-24.) Therein, shemrcluded that Burky had a poo

—

ability to follow work rdes; relate to co-workers; deal with the public; interact with
supervisors; deal with work stressesndtion independently; nraain attention and
concentration; understandemember and carry out die¢al, but not complex, job
instructions; and understand, remembed aarry out simple jo instructions. 1¢l.) Dr.
Parsons cited “severe anxietyth panic attacks that lead agoraphobia” and “extreme
anxiety” as the findings thaupported her assessmenid.)( In addition, the assessment
covered the period from June 25, 2016, the dia which Burky fist saw Dr. Parsons
through January 31, 2013ld(at 324.)
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Dr. Parsons’ opinion was contradictedthg opinion of Dr. Shannon Tromp, wh

assessed less severe mental limitatiomd. a¢ 311-16.) Unlike Dr. Parsons, Dr. Tromp

found that Burky had no impanent in his ability to undstand and remember simpl
instructions, detailed instructions, and wdike procedures or responding appropriate
to changes in the workplaceld Therefore, the ALJ was required to provide speci
and legitimate reasons supfsat by substantial evidender discounting Dr. Parsons’
opinions. See Lester81 F.3d at 836.

The ALJ did not give significant weighd Dr. Parsonsbpinion because it was

inconsistent with the medicavidence in theecord and failed t@ccount for Burky’s

recent improvement. (A.R. 22.) Inconsisteth the medical record is a sufficient

basis for discounting medical source evidenBatson v. Comm’r of Social Sec. Admin.

359 F.3d 1190, 1195 (9th CR004). The ALJ concluded thtdte assessment conflicte
with Dr. Parsons’ treatment notes. Spealfy, Dr. Parsons noted that Burky ha
extreme anxiety, which would made concembradifficult. But pria to the assessment
she “consistently noted a lack cognitive defects on the mantstatus examinations.’
(A.R. 22.) Indeed, in Jund&ugust, and October of 201Py. Parsons noted Burky hag

“immediate recall,” “intelligence equals fund kriowledge,” logicathought process, angd

no problems with recendr remote memory. Id. at 300, 305, 394.) Yet in the

assessment, she concludedttBurky had poor ability toemember, understand, and

carry out simple and complex work instructionsd. @t 324.) Moreover, the same dg
she completed the assessméuet, treatment notes indicat® problems with cognition.
(Id. at 3895

In addition, Dr. Parson®@ind that Burky had poor aibyl to relate to coworkers

' Burky argues Dr. Parsonepinion was uncontradicted, and therefore the cls
and convincing reasons standard appliesoc(l21 at 3.) But Dr. Tromp’s conclusion
regarding memory, understanding, and &dgpto change contradict Dr. Parson
conclusion that BL%y has poor ability in those areas.

> Moreover, Dr. Tromp foundho cognitive impairments.(A.R. 314.) Burkﬁ'scI
a

thought process was logical and goal dedctcomprehension was good, and he
perceptual abnormalitiesld()
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and interact with supervisorsid(at 323.) But her treatmenbtes consistently indicatsg

LR 1] ”

that Burky was “at ease,” “aal,
(Id. at 300, 305, 394, 389.) She also noted that Burky was “engaging,” “interested,
appropriate eye contact, laughed apprdelya and had “relaxed posture.ld( at 300,
305, 394.) These observatiomse inconsistent with someone who is incapable
working because they cannot interatih coworkers or supervisors.

The ALJ also concluded that the asswent was inconsiste with Burky’s

apparent improvement, which is evidedd®y Dr. Parsons’ treatment notedd. @t 22.)

In May 2013, after the assessment was detad, Burky reported that he was “doing

good actually,” his mood was “alright,’nd that he was “handling things ok."ld( at
385.) In August 2013, Burky appears to héalen a step back, noting that he is ups
from being denied social securityld.(at 456.) Nonetheless, Dr. Parsons noted that
was “mak][ing] progress towards treatment goaldd. &t 457.) In January 2014, Burky
claimed he was enjoying life, that his anxietgs “not too bad,” anthat he was doing “a
little better than normal.” 1d. at 479.) The treatment notes are inconsistent with
Parsons’ 2013 assessment and evidence asleast improvement iBurky’s condition.
Burky argues that Dr. Parsons’ opiniorcansistent with the record, and therefo
should have been affordedegt weight. (Doc. 16 at 13.) But Burky merely offers I
own interpretation of the evidencerlhis is the ALJ’'s responsibilitysee Andrews53

F.3d at 1039 (noting #t it is the ALJ’s dutyto interpret and redee inconsistencies in

the medical evidence), and the Court wibtht disturb the ALJ's findings where his

interpretation of the evidence is reasoeafiiven the evidence the record.See Batson
v. Comm’r of Soc. Sec. Admiid59 F.3d 1190, 1193 (91@ir. 2004) (noting that “the
Commissioner’s findings are upheld if suppdrtey inferences reasonably drawn frol
the record, and if evidence exists to support more thanrational interpretation, we
must defer to the Commissioner’s decisionAccordingly, the Court finds the ALJ se

forth specific and legitimate reasons supported by substantial evidence for disco

relaxed,” and “cooperative” during the examinations.
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Dr. Parsons’ opinionSee Lester81 F.3d at 836.
B. The ALJ Did Not Err In Findin g Burky Could Perform Past Work
At step four, the ALJ fond that, given his RFC, Bky could perform his past
relevant work. (A.R. 23.Burky argues the ALJ erred bynfling that his previous work
as a stone polisher and pamt®nstituted past relevant vkobecause he did not earp
enough for a sufficient duration. (Doc. 4614.) The Commissioner appears to concede

that Burky’s past work as a stone polishersdnet qualify as past relevant work. (Do

\J

20 at 7-8.) It argues, however, that thioeis harmless because Burky’s past work ag a
painter qualifies as past relevant work.

Past relevant work is defined as “kathat you have doneithin the past 15
years, that was substantial gainful activity, #mat lasted long enough for you to learn {o
do it.” 20 C.F.R. 8 404.1560(b)(1). “TheJ8] grants to the Seetary the authority to
determine when labor performed earnings derived from labor constitute the ability [to
engage in substantial gainful activityByington v. Chater76 F.3d 246, 248 (9th Cir,
1996) (citing 42 U.S.C. § 423(@)). “[E]arnings are a faot in a determination of

whether [a claimant's] work amounted ®ubstantial gainful activity, but as th

1%

regulations make clear, are not determinativeld. at 250 (citing 20 C.F.R. 8
404.1575(a)). If monthly eaings fall below a certainthreshold, a rebuttable
presumption exists that thectivity did not constitute sutantial gainful employment.
Baxla v. Colvin45 F. Supp. 3d 1116136 (D. Ariz. 2014).

Burky worked as a painté¢hroughout 2003, earning $14,1.25, or $1,78.44 per
month. Throughout 2004, hveorked at two different painting companies and earned a
total of $17,979.50, or $1,498.29 per month. Throughout 2005, Burky edrnec
$21,047.75, or $1,753.98 per miont Burky also appears tmave worked as a paintef

from 2006 through 2008, however, he earnadidas during those years, and thus it|is

* The Court also notes that Dr. Parsofnsdlngs anear to be based largely on

Burky's description of h %/mptoms Tleeare no clinical tests that support the
:cjla noses, which makes |t difficult to distingiBurky’s self-reports from actual clinical
indings.

-7 -
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likely this work does not qualifas substantial gainful activity(A.R. 198-99.) As such,
the Court will analyze only wather Burky's work as gainter from P03 to 2005

gualifies as past relevant work.

The Dictionary of Occupational Titles sagns a specific vocational preparatign

level of 7 to a painter. DO840.381-010. This means thiatakes over two years and u
to four years to learn the joldd. In addition, in order t@onstitute substantial gainfu
employment, Burky must have earned attl&s90 per month 2003, $810 per month
in 2004, and $830 per month in 200See Substantial Gainful Activjt$ocial Security
Administration, available at https://www.ssa.gov/oact/cola/sga.htstlyvlaited July 19,
2016.

The Court finds that Burky’s work as aip@r qualifies as past relevant work.

From 2003 to 2005, Burky’'s gangs far exceeded the monthly threshold, and thus
work qualifies as substantighinful activity. Futhermore, Burky pdormed this work

for three years as substanwginful activity, which falls squaly within the time period

deemed necessary to learre tjpb. Burky argues thate must have worked at &

substantial gainful level for foyrears in order for his work aspainter to qualify as pas
relevant work. (Doc. 21 at 6.) But Burkites no authority that a claimant must perfor
the job for the full recommendeduration in order to learrt. In any event, Burky
continued to work intermittély as a painter for during the next three years, wh
suggests he fully learned the job and cdudde performed such woat a substantial
gainful level. Accordingly, the Court findee ALJ did not err in concluding that Burky
could perform his past relant work as a paintér.

C. The ALJ Did Not Err In Evaluating Burky’s Credibility

Burky argues the ALJ erred in evaluatthg credibility of his testimony regarding

* This finding renders the ALJ's decisidimat Burky could perform past relevar]

work as a stone polisher harmle§ee Maydanis v. Colviil9 F. Supp. 3d 969, 973 (D.

Ariz. 2015) (“An error is harmless if theremains substantial evidence supporting 1
ALJ’s decision and the error does not affdet ultimate nondisabilitgletermination.”).

Here, because Burky can perform past relevamk as a painter, the ALJ’'s nondisabilit
determination is still supportday substantial evidence.
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the severity of his symptoms(Doc. 16 at 18.) In @luating credibility, the ALJ is

X

required to engage in a tweeptanalysis: (1) determine efiner the claimant presente
objective medical evidence of an impairmehtat could reasonablbe expected to
produce some degree of the pain or other symgptalleged; and, if so with no evidende
of malingering, (2) reject the claimant’sstenony about the severity of the symptoms
only by giving specific, clear, and wwaincing reasons for the rejectionvasquez v.
Astrue 572 F.3d 586, 591 (9th ICi2009). “In reaching a crddlity determination, an

ALJ may weigh inconsistencies between the claimant’s testimony and his or her copduc

daily activities, and work mord, among other factors.Bray v. Comm’r of Soc. Sec|
Admin, 554 F.3d 1219, 122Bth Cir. 2009).
At the hearing, Burky testified that veas let go from his last job because of

depression and mood swings. (A.R. 36.) He stated that he has lived alone
apartment for eight years andtthis father takes care of his bills and supports hioh.
at 39-40.) Burky is able ttake care of his hygiene, cook meals, and has a tdtat(
43.) During the day, he drinks his coffeeayd with his cat, calls his father, and watches
TV. (Id. at 43.) His hobbies include watchitgseball and playing guitar, which he
plays twice a week. Id. at 43-44.) He does not haveyafriends or a significant other
does not attend church, does not haveomputer, and does not go outd. @t 44-45.)
He does his own laundry, dishesid other household cleaningd.(at 45.) He testified
that he quit smoking and using alcohol three years ddoat(45-46.)

When asked why he was unable to wdBkyky stated: “I get racing thoughts|.

~—+

My depression, sometimes | — if it's not angry mood swing, I'll just start breaking ou
into tears for no reason at all. It's reatipd of hard to function when this goes onld.(
at 47.) He stated that thisaurs a couple times a week ahdt he is taking medication
which helps him most of the time.Id() Burky further stated that his condition

prevented him from “[flollowinginstructions, talking wittbosses, having difference of

_°This testimony a%pears to be untruthfin. January 2014, five months before he
testified at the hearing, Burky reported to. Parsons that he was continuing to smoke
ten cigarettes per day. (A.R. 479.)
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opinions the way things should lbene and shouldn’t be done.ld{ Burky testified
that he feared leaving his house and has hallucinatiolas. at(48.) When he is on
medication, he only experiencese mood swing each weekid.(at 49.) He stated that
he has dyslexia, which makes him easily distractédl) (
The ALJ found Burky’s statements regagithe intensity, persistence and limited
effects of his symptoms ndully credible because thewere inconsistent with his
activities of daily living and ingnsistent with objective mezhl evidence irthe record.
(Id. at 20-21.) “[W]hether the claimant emggal in daily activities inconsistent with th

1%

alleged symptoms” is relevatd a claimant’s credibility. Molina v. Astrue 674 F.3d
1104, 1112 (9th Cir. Z®2) (internal quotation marks omitke Here, the ALJ noted tha
Burky “manage[d] well on his own” con®dng he handled &ipersonal care, did
laundry, household chores, cdr®r his cat, and prepared los/n meals. (A.R. 20-21.)
In addition, he noted that Burky is cé@pa of handling his own finances, including
paying bills, counting changeand using a savings accd and checkbook, which
undermines his claims that he cannot cotreg® or carry out simple instructiondd.(at
232.) But these activities are done in isolatiwithout any work pressure, and involve
little concentration. @Gnsequently, the Courtriils that these reasons, standing alone, [are
insufficient to discont Burky’s credibility®
This error is harmless, however, besa the ALJ provided another sufficient
reason. An ALJ may discount a claimant'edibility if the “statemats at [his] hearing
do not comport with objective evides in [his] medical record.Bray, 554 F.3d at 1227.
In making this finding, the ALJ cited Dr. Bans’ treatment notes, discussed in length
above, which document Burky’s improvemamid demonstrate thae was doing well in

treatment. (A.R. 21.) The ALalso noted that, in DParsons’ opinion, Burky was

~ °The ALJ correctly concluded that oneRudirky’s statements regarding his dail

activities is inconsistent with fisevere anmetx. For exarmapin a self-assessment forji
completed in October 2012, Bay stated that he only goesitside of his house once or
twice a month for appointmengsd grocery shoppingecause he lost his driver’s license
due to DUI, (d.), not because of anX|etﬁ_s was his testimonyld( at 47). This is at least
partially inconsistent with Biclaim that his impairmentseaso debilitating that he cannat
work. This reason is sufficient to piatly discount Burky’s testimony.
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consistently making progress in tne@nt and showing improvementld.j Indeed, on
several occasions during the latter stagesfreatment, Burky stated that he was doi
well and that his medication was helping. akidition, the ALJ cited Dr. Tromp’s report
which found that Burky’s syptoms were less frequenteafthe began taking medicatio
and that Burky exhibited stable mood, adeguaemory, attention, concentration, ar
acted socially appropriate during his examsd. &t 314-15.) Thisvidence suggests
Burky is able to interact ih people one-on-one or in sith group settings. It also
undermines his testimony thlails mood swings cause him lb@ unable to interact at al
with coworkers or superviser The ALJ’s interpretatioof the medical evidence is
reasonable, and this reason is sufficient.

Accordingly, the Court finds the ALJ gvided specific, @ar, and convincing
reasons for discounting Burlg/credibility regardinghe severity ohis symptoms, and
that those reasons are suppotgdubstantial evidencé/asquez572 F.3d at 591.

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is AFFIRMED . The Clerk shall enter judgment aodiogly and terminat this case.

Dated this 27th day of July, 2016.
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’ Notably, the ALJ did not completelgiscredit Burky’'s testimony. The RFQ

precludes Burky from interactingith the general public, bytermits occasional contac
with coworkers and supervisors. (A.R. 20This finding Is consistent with Burky'’s
testimony that he ge@nxious in large crowds as well s behavior exhibited during
his medical examinationsld( at 44).
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