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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Heffley, No. CV-15-08241-PCT- JZB
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendanh

24

Plaintiff Michael Heffley seeks review of the Social Security Administration

Commissioner’s decision denying him social séglbenefits under the Social Securit
Act. (Doc. 1; Doc. 17.) For reasons bel|othe Court will affirm the Commissioner’s
decision.
I. Background
On February 1, 2012, &htiff filed an Application for disability insurance

benefits. (AR at 143-46.) Plaintiff asserts diskty beginning on December 3, 2010.

(Id. at 143.) Plaintiff’'s Application was itmally denied on Sgtember 20, 2014d. at 41),

and upon reconsiderah on May 8, 2013id. at 54). On June 10, 2013, Plaintii
requested a hearingld(at 84-85.) After holding a hearing, Administrative Law Jud
(ALJ) Joan G. Knight denieRlaintiff's request for benefits in a decision dated July ]
2014. (d. at 18.) On August 2&015, the Appeals Council denied review of the ALJ

! Citations to “AR” are tdhe administrative record.
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decision, making the ALJ’s decision the fid@cision of the Commissioner of the Social
Security Administration.ld. at 1-5.)

Having exhausted the administrativeviesv process, on October 29, 2015,
Plaintiff sought judicial revievof the ALJ’s decision byiling a Complaint in this Court
pursuant to 42 U.S.C. § 405(g). (Doc. 1.) Rarch 14, 2016, Plaintiff filed an Opening
Brief, seeking remand of this sato the Social Security Adnistration for an award of
benefits. (Doc. 17.) On April 27, 2016, Deflant filed a Response Brief in support of
the Commissioner’s decision. (Doc. 22.) Kay 10, 2016, Plaintiff filed a Reply Brief.
(Doc. 23.)

II. Legal Standards
a. Standard of Review

The Social Security Acg2 U.S.C. 8§ 405(g), providdsr judicial review of the
Commissioner's disability benefits detemations. The Court may set aside the
Commissioner’s disability determination onfythe determinations not supported by
substantial evidence orlmsed on legal erroOrn v. Astrue495 F.3d 625630 (9th Cir.
2007); Marcia v. Sullivan 900 F.2d 172, 174 (9 Cir. 1990). “Sibstantial evidence’
means more than a meseintilla, but less than a pramberance; it is such relevant
evidence as a reasonable person might acagpadequate to support a conclusion.”
Lingenfelter v. Astrue504 F.3d 1028,d35 (9th Cir. 2007)see alsdReddick v. Chater
157 F.3d 715, 720 (9th Cir. 1998).

In determining whether substantialigasnce supports the ALJ's decision, the
Court considers the record as a whole, weighioth the evidence that supports and that
which detracts from the ALJ’s conclusionReddick 157 F.3d at 720Fylitzki v. Shalala
999 F.2d 1411, 1413 (9th ICi1993). The ALJ igesponsible for resolving conflicts
ambiguity, and determing credibility. Andrews v. Shalalé3 F.3d 1035, 1039 (9th Cir
1995); Magallanes v. Bowen881 F.2d 747, 750 (9tRir. 1989). The Court “must
uphold the ALJ’sdecision where the evidea is susceptible tmore than one rational

interpretation.” Andrews 53 F.3d at 1039. “However, aviewing court must consider
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the entire record as a whole and may notrafsimply by isolating a ‘specific quantunp
of supporting evidence.Orn, 495 F.3d at 630 (quotirfgobbins v. Soc. Sec. Admu66
F.3d 880, 882 (9th €i2006)). The Court reviews ontliose issues raised by the party
challenging the ALJ's decision.See Lewis v. ApfeR36 F.3d 503, 517 n.13 (9th Cir.
2001). Moreover, the Court reviews “ontlge reasons provideldy the ALJ in the
disability determination and may not affittme ALJ on a ground w@m which he did not
rely.” Garrison v. Colvin 759 F.3d 995, 1010 (9th Cir. 2014).
b. The ALJ’s Five-Step Evaluation Process

To be eligible for Sociabecurity benefits, a claimamust show an “inability to
engage in any substantighinful activity by reason ofny medically determinable
physical or mental impairmenthich can be expected tesult in death or which hag
lasted or can be expected to last for a cowrs period of not ledhan 12 months.” 42
U.S.C. 8§ 423(d)(1)(A)see also Tackett v. Apfdl80 F.3d 1094, 109®th Cir. 1999). A

person is under a disability only:

if his physical or mental impairment or impairments are of
such severity that he is notlgrnunable to do his previous
work but cannot, considering shiage, education, and work
experience, engage in any atdend of substantial gainful
work which exists irthe national economy.

42 U.S.C. § 423(d)(2)(A).
The ALJ follows a five-step evaluationgzess to determine whether an applicgnt

Is disabled under the Social Security Act:

The five-st%o process for disability determinations begins, at
the first and second steps, bgking whether a claimant is
engaged in “substantial gaithfactivity” and considering the
severity of the claimant's impairment§ee 20 C.F.R. §
416.920(a)(4)(i)-(i)). If the |n(1<uwy continues beyond the
second step, the third stemsks whether the claimant's
impairment or combination ampairments meets or equals a
listing under 20 C.F.R. pt. 40d4ubpt. P, app. 1 and meets the
duration requirementSee id.§ 416.920(a)%4)(|||). If so, the
claimant is considered disa&l and benefits are awarded,
endlnﬁ_ the inquiry. See id.If the process continues beyond
the third step, thefourth and fifth steps consider the
claimant’'s “residual functinal capacity” in determining
whether the claimant can still st relevant work or make
an adjustment to other worlSee id8 416.920(a)(4)(iv)-(v).

-3-
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Kennedy v. Colvin738 F.3d 1172, 117@th Cir. 2013).“The burden of proof is on the
claimant at steps one through four, buftsito the Commissioner at step fiveBray v.
Comm’r of Soc. Sec. Admis54 F.3d 1219,222 (9th Cir. 2009).

Applying the five-step evaluation proceshe ALJ found thatPlaintiff is not
disabled and is not entitled to benefitdd. @t 18.) At step a; the ALJ found that

Plaintiff meets the insured status requiretseof the Social Security Act througl

—

December 31, 2015, and Plaintiff has not engaged in suiastgainful activity since
December 3, 2010, the alleged onset datd. af 12.) At step twothe ALJ determined

that Plaintiff has the follomg severe impairments: “degaative disc disease of thg

A4

cervical, thoracic and lumbar spine; degetieegjoint disease of the feet; osteoporosis;
status post orchiectomy with groin paiand left hip degenerative changes (20 CFR
404.1520(c)).” id.)

At step three, the ALJ found that “[Phiff] does not have an impairment o

=

combination of impairments that meets ordmally equals the seviey of one of the
listed impairments in 20 CFR Part 404, SahdP, Appendix 1 (20 CFR 404.1520(d
404.1525 and@4.1526.).” [d. at 14.) At step four, the ALfound that Plaintiff “has the

residual functional capacity to perform a ramjesedentary work as defined in 20 CFR

404.1567(a) except: [Plaintifff can frequn climb ramps and stairs and can
occasionally climb ladders ropard scaffolds. He should adatoncentrated exposure tp
extreme cold, wetness and vibration aritbidd avoid even moderate exposure o
hazards.” 1d.) The ALJ determined that Plaifitcould perform his past work as a
manager/distribution warehousdd.(at 18.) Given that finding, the ALJ concluded that
Plaintiff is not disabled undesections 216(i) and 223(d) tife Social Security Act.1d.)
lll.  Analysis

Plaintiff argues that the ALJ erred imeighing the medical opinion evidence,
discounting Plaintiff's symptom testimony, afadling to rely on ahypothetical from the

vocational expert in determmgy that Plaintiff can perform his past relevant work. (Dac.
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17.) The Court addresses these arguments Below.
a. Weighing of Medicd Opinion Evidence
i. Legal Standard

The Ninth Circuit distinguishes betweehe opinions of treating physicians
examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Generallyan ALJ should gie greatest weight to a treatin
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciasee Andrews$3 F.3d at 1040-4Kkee als®0 C.F.R.
8 404.1527(c)(2)-(6). If it is not contradictbg another doctor’s opion, the opinion of
a treating or examining physician can feected only for “clear and convincing’
reasons. Lester 81 F.3d at 830 (citingEmbrey v. Bowen849 F.2d 418, 422 (9th Cir

1988)). “If a treating or examimg doctor’s opinions contradicted by another doctor’

opinion, an ALJ may only reject it by providjrspecific and legitimate reasons that are

supported by substaal evidence.” Garrison 759 F.3d at 1012 (quotinRyan v.
Comm’r of Soc. Sec528 F.3d 1194, 119®th Cir. 2008)).

An ALJ can meet the “specific and lBgnate reasons” standih“by setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statir]
interpretation thereof, and making finding€bdtton v. Bowen799 F.2d 14031408 (9th

Cir. 1986). But “[tihe ALJ must do more tharffer his conclusions. He must set forth

his own interpretations and explain why thegther than the dators’, are correct.”
Embrey 849 F.2d at 421-22. “The opinion @hon-examining physician cannot by itse

constitute substantial evidence that justifitne rejection of thepinion of either an

examining or a treating physician.Lester 81 F.3d at 831 (emphasis in original)

(citations omitted).

ii.  Dr. Brad Hayman’s Opinions

~ 2 In the “Statement of Issues Presenféor Review” section on page three ¢
Plaintiff's Opening Brief, Plaintiff references the ALJ’'s “failute follow the Appeals
Council’'s remand order.” ISD(_)C._ 17 at 3hlowever, there is nmention of a “remand
order” in the remainder of Plaintiff's OpennB%;ef or in his Reply Brief. Therefore, thd
Court will disregard Plaintiff's ference to such an order.

-5-
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Plaintiff complains that the ALJ failed frovide specific ad legitimate reasong
supported by substantial evidenfor the weight given to Dr. Hayman’s opinions. (Ddc.
17 at9.)

On June 24, 2013, Dr. Hayman, Plaintiireating podiatristcompleted a Medical
Source Statement of Physical Ability to Dork-Related Activities. (AR 456-57.) Dr.
Hayman opined thaPlaintiff suffers from “severe fxaful arthritis of the right I
metatarsal phalangeal joint.1d( at 456.) Dr. Hayman furthepined thaflaintiff can
occasionally and frequently lift and/or carrgdethan five pounds, catand and/or walk
for less than one hour, can sit for eight homeds to elevate his right leg/foot for 30
minutes every hour, can never climb, ba@nstoop, kneel, crouch, or crawl, and |s
unlimited in reaching, handling, fingeringdling, seeing, hearing, and speakird. &t
456-57.) Dr. Hayman stated that Plaintifiedanot use an assistive device, and he opined
that Plaintiff does not haveng environmental restrictions.ld( at 456.) Dr. Hayman
further opined that Plairffis limitations are “perpetualunless [Plaintiff] has the
recommended surgery.’ld( at 457.)

The ALJ gave Dr. Haymas opinions little weightbecause those opinions are
inconsistent with Plaintiff’ statements regarding his dadgtivities and othreportions of
Plaintiff's testimony and/or histher reports in the recorthcluding the amount Plaintiff
can lift, and that his pain was reduced wriikdication, orthotics and limiting the amount
of time on his feet. 1. at 16-17.) The Court finds th#éie ALJ's citation to Plaintiff
having good pain control witimedication and staying oféf his feet, alone, is an
insufficient basis to discount Dr. Haymanopinions. However, the ALJ cited to
evidence that directly contradicts relevaottions of Dr. Hayman’s opinions, which the
Court does find sufficient. More specifically,aititiff testified and/or reported in othef
portions of the record that lexercises for an hour on a daligsis, sees a personal trainer
two to three days a week for an hourwees digging and workingn irrigation systems
during the time he alleges to have been disalbleds able to lift 15 pounds, and he can
shop. [d. at 174-75, 370, 450, 686, 725, 936This evidence directly contradicts Dr,.

-6 -
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Hayman’s opinion that Pldiff can stand for less than erhour during an eight-hour
work day, can carry less thdiwe pounds, and can nevelingb, balance, stoop, kneel

crouch, or crawl. The Court finds theseconsistencies to be sufficiently specifig

legitimate, and supportedy substantial evidenceMorgan v. Comm’r of Soc. Sed.
Admin, 169 F.3d 595, 602-03 (9tir. 1999) (an ALJ can preply discount the opinion
of a treating physician because it is incotesis with other evidese in the record).

li.  Dr. El-Harakeh’s Opinions

On June 24, 2013, Dr. Harakeh, a pulmonologist, completed a Medical Soufce

Statement of Physical Abilityo Do Work-Related Activitieform. (AR 454-55.) Dr. El-
Harakeh opined that Plaintiff suffers fnoasthma and shortness of breathd. &t 454.)
Dr. El-Harakeh further opined that Plaintiff can occasionally and frequently carr
pounds, uses a cane (althougis unknown toDr. El-Harakeh whether it is medically
necessary), and, based on Plaintiff's reporbafe pain, Plaintiff aa stand and/or walk
less than one hour.ld( at 454.) Dr. El-Harakeh also opuh that Plaintiff can sit for less
than one hour during an eight-hour workdagn occasionally climb, balance, stoop,
kneel, crouch, and crawl, and is unlimited reaching, handling, fingering, feeling|,
seeing, hearing, and speakingld. (at 454-55.) Finally, D El-Harakehopined that
Plaintiff has restrictions in tempeuaé extremes, chemicals, and dusdl. &t 455.)

The ALJ gave specific and legitimateasens supported by Isstantial evidence
for giving Dr. El-Harakeh’pinions little weight. Ifl. at 13, 17.) First, the ALJ stated
that Dr. El-Harakeh is a pulmologist, and his opinions regamg Plaintiff's restrictions
in walking, sitting, and perforimg postural functions outsid# those related to asthma
are, as stated on the fordmased on Plaintiff's allegas of pain and not objective
medical evidence. Id. at 13, 454.) Further, the ALfound that D El-Harakeh's
opinions were rendered when PlEif was suffering from an ate period of iliness, and

that Dr. El-Harakeh’s opinions are inconsmtevith his own treahent notes and othel

(@R

medical evidence in the record’he ALJ cited to Dr. El-Hrakeh’s treatment note date

—F

only a few weeks after his opinions, whicstates Plaintiff reported significan

20
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improvement, and a record dated July 22132 which indicates Plaintiff's pulmonary

function test was within normal limits. Id( at 487, 726-27, 935.)These reasons ar¢

specific, legitimate, and supped by substantial evidence&seeTommassetti v. Astrue

533 F.3d 1038, 1041 (9th Cir. 2008) (AM_J may properly discount a treatint

physician’s opinions because the opinica® inconsistent with treatment record
conclusory or inadequatelgupported, or based on Riaff's reasonably discounted
subjective symptoms).

Plaintiff argues that Dr. El-Harakeh@pinions are “both consistent with hi

treatment notes and the opingof Drs. H[alyman and A&ow.” (Doc. 17 at 11.)

However, Plaintiff only references one of.[El-Harakeh'’s treatment records indicating

Plaintiff was suffering from fatigue since nieary 2013. Furthe Dr. El-Harakeh’s
opinions are inconsistent with those of Dr.yHean with regard to the amount of weig]
Plaintiff can lift, the length of time Plaintiitan sit, and Plaintiff's abilities to climb,
balance, stoop, kneel, crouch, and crawd. &t 454-55, 456-57.)

Plaintiff also argues that the ALJ alréy finding Plaintiff's testimony that he
uses a recliner for hours during the day essistent with Plaintiff's ability to sit as g
primary position. (Doc. 17 at 10-11.) Howee, Plaintiff appears to concede in h
Opening Brief that he is “largely unimpaired in regard to sitting . . .” (Doc. 17 af
And, notably, Dr. Hayman, one of the physingaPlaintiff argues should be given mot
weight, opined that Plaintiff can sitrf@ight hours during the work day.d(at 457.)
Further, even if the ALJ could not reasomralbnclude that Plaintiff's ability to sit
throughout the day is supped by Plaintiff's statementegarding how long he uses
recliner, the ALJ gave other reasons foscounting Dr. El-Haradh’s opinions, which
the Court finds are specific, legitimate, asupported by substantial evidence. For t
reasons above, the Court finds that the AltBstment of Dr. El-Harakeh'’s opinions i
free of harmful error and supported by substantial evidence.

iv. Jed Zastrow’s Opinions

On March 4, 2014, Plaintiff's Chiropctor, Jed Zastrow, completed a Pain

-8-
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Questionnaire. Id. at 458.) Mr. Zastrow opined th&aintiff has pain in his right
scapula, lower back at his Sl joints, and his feet, the pain is aching stabbing, and b
increased activity, stooping, addving longer distances makes the pain worse, the
keeps Plaintiff from “picking ugtuff, bending, squatting,astding for long periods,” and
reaching for things with his right arm, ahchiropractic helps, bunothing can take the
pain away completely.”

The ALJ gave Mr. Zastrow’ opinions little weight. Id. at 17.) Because Mr.

Zastrow is consideredn “other source” undeDefendant’s regulations in effect at the

time, the ALJ was only requiretd give germane reasons fdiscounting his opinions.
20 C.F.R. 88 404.1513(d)(1), 416.913(d)(¢plina v. Astrue674 F.3d 1104, 1111 (9th
Cir. 2012) (An ALJ may discount testimonyofn “other sources” if the ALJ “gives
reasons germane to eachingess for doing so”).

The ALJ found that Mr. Zgrow’s opinions regarding Plaintiff's pain are not i
the form of specific functional limitations amge inconsistent witthe treatment records
citing to records where Plaintiff stated hisrp#& mild and he was doing yard work g
recent as 2014. (AR 17, 561-64, 571.) e3& reasons are sufficient and supported
substantial evidenceMolina, 674 F.3d at 1111.

v. Non-examining AgencyPhysicians’ Opinions

Finally, Plaintiff asserts that the ALJ edran her assessment of the non-examini
agency physician’s opinions. (Doc. 17 at 1PJintiff's argument has no merit. First
the ALJ gave specific reasons for givingpfise weight” to the non-agency physician
opinions, including that otlmeevidence in the p®rd (Plaintiff's statements to hig
physicians) supported a conclousithat Plaintiff does have increased pain while stand
and walking. (AR 16.) Seconds Plaintiff appears to comde, any error in including
greater limitations in the RFC than opinedthgse physicians is fraless. (Doc. 17 at
12); Stout v. Comm’r, SSA54 F.3d 1050, 1055 (9th rICi2006) (harmless error is @

mistake that is “nonprejudai to the claimant or irtevant to the ALJ’'s ultimate

disability conclusion.”). Plaintiff also gendsaasserts that the ALJ rejected all of the

-9-
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medical opinion evidence, and, therefotbe ALJ's decision is not supported b

<

substantial evidence. (Doc. 17 at 5, 11-12XHpwever, Plaintiff fails to cite to any

authority that the ALJ is required to give ataen number of medical source opinions full

weight.  Further, as stated above, theJAdave “some weight” to the state agency

reviewing physicians, and included in tR&C the environmentadimitations opined by
those physicians, which are greater tlthe limitations opined byPlaintiff's treating

podiatrist. Likewise, the ALJ gave “paiitiaveight” to Dr. Bendheim’s opinions. The

ALJ explained the controverting medical esmte in the record and the basis for the

weight given to each opioin source. (AR 16-17.)
b. Plaintiff's Symptom Testimony
I. Legal Standard
Plaintiff also argues #t the ALJ erred in evaating Plaintiff's symptom

testimony. (Doc. 17 at 14.) An ALJ engages two-step analysis to determine whether

a claimant’s testimony garding subjective pain @ymptoms is credibléGarrison 759

F.3d at 1014-15 (citing-ingenfelter 504 F.3d at 1035-36). “First, the ALJ must

determine whether the claimant has presented objective medical evidence pf

underlying impairment ‘which add reasonably be expected to produce the pain or other

symptoms alleged.” Lingenfelter 504 F.3d at 1036 (quotingunnell v. Sullivan947
F.2d 341, 344 (9th Cil991) (en banc)). The claimantnst required to show objective

medical evidence of the pain itself or of aigal relationship between the impairment apd

the symptom. Smolen v. Chater80 F.3d 1273, 1282 (9th Cir. 1996). Instead, the

claimant must only show that an objectivebrifiable impairmentcould reasonably be
expected to produce his painlingenfelter 504 F.3d at 1036 (quotirfgmolen 80 F.3d
at 1282);see also Carmickle v. Comm’r, S383 F.3d 1155, 11661 (9th Cir. 2008)

(“requiring that the medical impairment ‘cauieasonably be expected to produce’ pain

or another symptom . . . requires only thhé causal relationship be a reasonal
inference, not a meditta proven phenomenon”).

Second, if a claimant shows thahe suffers from an underlying medical

-10 -
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impairment that could reasonglidle expected to produce her pain or other symptoms,
ALJ must “evaluate the intensity and petsigce of [the] symptoms” to determine ho
the symptoms, including pain, limthe claimant’sability to work. See20 C.F.R. §
404.1529(c)(1). General assertions that the claimant’s testimony is not credibl
insufficient. See Parra v. Astrye481 F.3d 742, 750 (9th Cir. 2007). The ALJ mu
identify “what testimony is not crediblend what evidence undermines the claiman

complaints.”ld. (quotingLester 81 F.3d at 834).

In weighing a claimant’s credibiliiythe ALJ may consider many factors

including, “(1) odinary techniques of credibility evaluation, such as the claima
reputation for lying, prior inconsistent statents concerning the symptoms, and ot
testimony by the claimant that appears less ttandid; (2) unexplained or inadequatsg
explained failure to seek treatmt or to follow a prescribecourse of treatment; and (3
the claimant’s daily activities.” Smolen 80 F.3d at 1284see Orn 495 F.3d at 637-39.
The ALJ also considers “the claimant’s neaecord and obsertians of treating and

examining physicians and other third partiegarding, among other matters, the natu

onset, duration, and frequency of the clairsasymptom; precipitating and aggravating

factors; [and] functional restrictioraused by the symptoms . . . Smolen 80 F.3d at
1284 (citation omitted).

At this second step, the ALJ may aej a claimant’s testimony regarding th
severity of his or her symptoms only ietiALJ “makes a finding of malingering based g
affirmative evidence,Lingenfelter 504 F.3d at 1036 (quotirigobbins 466 F.3d at 883),

or if the ALJ offers “clear and convincingagons” for finding the claimant not credible.

Carmickle 533 F.3d at 1160 (quotingngenfelter 504 F.3d at 1036). “The clear an
convincing standard is the most demandmagjuired in SocialSecurity Cases.”
Garrison, 793 F.3d at 1015 (quotingoore v. Soc. Sec. Admir278 F.3d 920924 (9th

Cir. 2002)).

ii. The ALJ did not err in evaluating Plaintiffs symptom
testimony.

Plaintiff alleged that he is disabled dwedegenerative joint sease, osteoporosig

-11 -
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osteoarthritis, nerve damage and problems Wwdhes in his feet. (AR 165.) Plaintif
claims due to pain in his gmi he is unable to stand at ®or more than a few minutes
due to pain in his feet artip, he can only walk one two blocks and stand for 135
minutes, due to a spine injury he cannot benift, and he was prescribed a cane, whi
Is necessary for him to use when outside the hoideat(31, 34, 174, 198, 204.)

The ALJ discounted Plairfitis statements regarding his impairments because:
with regard to his foot, hipand back pain, his allegatis of disabling pain were
inconsistent with his repomdedaily activities and other objige medical evidence in the

record; and (2) with regard to Plaintiff's groin pain, Plaintiff has not pursued additi

treatment beyond the Lyricagscribed to him and he workedccessfully for three years

while he had the condition. (AR 15-16.)
The Court finds the ALJ's reasonseaclear, convincing, and supported K

substantial evidence. The ALJ cited Pldiis statements regding his activities,

including exercising daily for an hour,gdjing irrigation systems during the time he

alleges disability, and shopping on his owng @yoing to dinner omovies up to three
times a week, which directlyoatradict Plaintiff's statementggarding his disabling foot,
hip, and back pain.Id. at 15, 174, 202, 37021, 936.) The ALJ fuhier cited to specific
objective medical evidence that contradicts the sgvef Plaintiff's pan in his foot, hip,

and back, including records showing great toe strength and extension, no nerve (
identified in his feet bilaterally, and he wassebved to walk normig without a cane and
gait was normal showing no ataxia or @astiness, even thoudPlaintiff alleged he
requires the use of a cane to ambuld#RIs and X-rays showing only minot
degenerative changes, and, a physical éamon finding normal range of motion, n(
tenderness, no spasms, and straigbtraise tests were negativeld. (at 364, 366-67,
370-72, 466, 714, T8 830, 922, 924.) The ALJ maiscount symptom testimony base
on inconsistencies with the medical ret@nd Plaintiff's daily activities. Thomas v.

Barnhart 278 F.3d 947, 958-59 (9th Cir. 2002).

Moreover, the ALJ concluded that Plgfii's treatment of his groin pain with
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medication was conservative, and Plaintiff'sliagbto work in his past job full time for
three years with his groin pabelies his claim that his groin pain is disabling. (AR 1
29-30, 32.) The Court finds these reasams clear, convincing, and supported f
substantial evidenceThomas 278 F.3d at 958-59 (the ALmay consider a Plaintiff's
work history in assessing credibilitygarra, 481 F.3d at 751 (“eve&hce of ‘conservative
treatment’ is sufficient to discount a claima testimony regarding severity of a
impairment”).

Plaintiff argues generally that the Alefred in assessing Plaintiff's credibility
because Plaintiff had four fogurgeries, which are not conservative and routine. (D
17 at 14-15.) However, as noted aboves &LJ cited to specific objective medica

records and Plaintiff's own statements thatrevenconsistent witiPlaintiff's claims of

6,

OcC.

disabling foot, hip, and bagkain. Further, Plaintiff does not dispute that the treatment

for Plaintiff's groin pain was conservative, or that Plaintiff wakeab work for three
years with the groin pain. For these reastms,Court finds that #hALJ provided clear
and convincing reasons supported by suttigth evidence for dicounting Plaintiff's
symptom testimony.

c. Vocational Support for Plaintiff's Ability to Perform Past Work

Finally, Plaintiff complains that the AL erred at step four of the sequentigl

process because Plaintiff suffers from bexertional and non-exertional limitations, bt
the ALJ did not pose a hypothetido the vocational expert whestified at the hearing
(Doc. 17 at 12-13.))

“[A] claimant will be foundto be ‘not disabled’ when it determined that he of

% Plaintiff asserts, for the first time ihis Reply, that “[i]f this Court affirms

Defendant’s denial of [Plaintiff's] claim, it M result in"a denial ofdue process as the

ALJ’s credibility determination is contrary efendant’'s newly yblished SSR 16-3p.”
Doc. 23 at 9.) However, d3laintiff notes, SSR 16-3p did not become effective ur

arch 2016, almost two years after the ALJ&cidion at issue in this case. (AR 18.)

Further, although the SSR states that ‘slarify that subjectie symptom testimony

It

D

ntil

evaluation is not an examination of an indival’s character,” it states that in assessing

an individual's descriptiorof his or her impairmentsnd symptoms, Defendant wil
consider the consistency between the individustiatements and otheecord evidence.
SSR 16-3p, 2016 WL1119029. Here, the ALJ idefred numerous inconsistencie
between Plaintiff's statemenasid other record evidence.
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she retains the RFC to perform: 1. theuattfunctional demands and job duties of
particular past relevant job; or 2. thexttional demands and job duties of the occupat
as generally required by enogkrs throughout the natidneconomy.” SSR 82-61, 1982
WL 31387. The regulationsther provide the following:

W Determining whether you cato your past relevant work.

e will ask you for informatiombout work you have done in
the lE)ast. We may also ask atipeople who know about your
work. (See 8§ 404.1565(b).) Wmay use the services of
vocational experts or vocational specialists, or other
resources, such as the “Damiary of Occupational Titles”
and its companion volumes aisdpplements, published by
the Department of Labor, to oltagvidence we need to help
us determine whether you can glour past relevant work,
given your residual functional pacity. A vocational expert

or specialist may offer relevamvidence within his or her
expertise or knowledge concengi the physical and mental
demands of a claimant’'s pastlevant work, either as the
claimant actually performed dr as generally performed in
the national economy. Such evidence may be helpful in
supplementing or evaluatingethaccuracy of the claimant’s
description of his past work. laddition, a vocational expert
or specialist may offer expert opinion testimony in response
to a _hy‘oothetlcal question aldowhether a person with the
physical and mental limitations imposed by the claimant’s
medical impairment(s) can meet the demands of the
claimant’s previous work, ein as the claimant actually
performed it or as generally performed in the national
economy.

(3) If you can do your past refent work. If we find that you
have the residual functional capigao do your past relevant
work, we will determine that yocan still do your past work
and are not disabled. We will not consider your vocational
factors of age, education, carwork experience or whether

your past relevant work exista significant numbers in the
national economy.

20 C.F.R. 8 404.1560(b). Although an Amay rely on a vocational expert’'s testimon
at step four to determine whether a Pléirdan perform past relant work, the ALJ is
not always required to do soMatthews v. ShalalalO F.3d 678, 681 {8 Cir. 1993) (“In

the instant case, since Matthews failed to shbat he was unablé return to his
previous job as a receivingetk/inspector, the burden ofqmf remained with Matthews.
The vocational expert’s testimony was thus ukddut not required.”). Further, “the bes

source for how a job is gendlyaperformed is usually th®ictionary of Occupational
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Titles.” Pinto v. Massanari249 F.3d 840, 84@th Cir. 2001).

Here, the ALJ concluded that Plafhthas the RFC to “perform a range df
sedentary work as defined in 20 CFR 46614(a) except: the claimant can frequently
climb ramps and stairs and can occasiondiimiz ladders and ropes and scaffolds. He
should avoid concentrad exposure to extreme cold, twess and vibrations and should
avoid even moderate exposure to hazargdR 14.) Duringthe hearing, the vocationa
expert classified Plaintiff's past work as“manager distridion warehouse, 185.167;
018, SVP-6, sedentary as deised in the DOT, but [Plairff] describes this more of &
light working level.” (d. at 37.)

The DOT includes the following degation for “manager/distribution
warehouse,” 185.167-018:

Directs and coordinates activitie§ wholesaler’s distribution
warehouse: Reviews bills tﬁdln?afor incoming merchandise
and customer orders in order@an work activities. Assigns
workers to specific duties, su@s verifying amounts of and
storing incoming merchandise and assembling customer
orders for delivery. Estabhes operational procedures for
verification of incoming andutgoing shipments, handling
and disposition of merchandjsand keeping of warehouse
inventory. Coodinates activities of dtribution warehouse
with activities of sales, ecord control, and purchasing
departments to ensure availdp of merchandise. Directs
reclamation of damaged merchandise.

STRENGTH: Sedentary Work - Exing up to 10 pounds of
force occasionally (Occasionallgctivity or candition exists

up to 1/3 of the time) and/ax negligible amount of force
freguently (Fr_equentI?_/: activitpr condition exists from 1/3

to 2/3 of the time) to lift, cargypush, pull, or otherwise move
objects, including the human body. Sedentary work involves
sitting most of the time, but nganvolve walkirg or standing

for brief periods of time. Jobare sedentary If walking and
standing are required onlypccasionally and all other
sedentary criteria are met.

Climbing: Not Present - Activitpr condition does not exist
Exposure to Weather: Not égent - Activity or condition
does not exist
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Extreme Cold: Not PresentActivity or condition does not
exist

Extreme Heat: Not Present - thaty or condition does not
exist

Wet and/or Humid: Not Presen Activity or condition does
not exist

Vibration: Not Present - Activitpr condition does not exist

Atmospheric Cond.: Not PregenActivity or condition does
not exist

Moving Mech. Parts: Not PresenActivity or condition does
not exist

Electric Shock: Not PresentActivity or condtion does not
exist

High Exposed Places: Not ddent - Activity or condition
does not exist

Radiation: Not Present - Activitgr condition does not exist
Explosives: Not Present - Activityr condition does not exist

Toxic Caustic Chem.: Not Psent - Activity or condition
does not exist

Other Env. Cond.: Not Present - Activity or condition does
not exist

DICOT 185.167-018 (G.P.), 1991 WL 671292.
In his Opening Brief, Platiff does not contend that hie unable to do his pasi
relevant work based on the RFassessed by the ALJ. (Ddkt7.) Further, Plaintiff

appears to concede that if there is no kcnbetween the DOT description of Plaintiff's

past work and the assessed RFC, the ALJ ralgyentirely on te DOT in determining
that Plaintiff can perform his past relevambrk. (Doc. 23 at 4) (“If Mr. Heffley were
found capable of a full range of sedewtavork, the ALJ could rely on the [DOT]
alone.”). Rather, Plaintiff appears to argimat the ALJ erred in failing to pose

hypothetical to the vocational expert duritige hearing to determine whether Plaintiff

can perform his past work because PlHindisserts that the assessed RFC contg
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limitations that conflict with the vocational expert’s classification of Plaintiff's past w
as sedentary. (Doc. 17 at 12-13.)

Plaintiff's argument lacks merit. Fird®laintiff does not cite to any authority t(
support his claim that the ALJ was requiredptmse and rely on hypothetical to the

vocational expert to determine whether Pléfirdould perform his past relevant work 3

step four. In his Reply, Plaintiff arguesatithe limitations regarding climbing and the

additional environmental limations assessed by the ALJ are not addressed by the
and, therefore, the ALJ was required to abtaiocational expert testimony to provids

insight as to what impact these limitationsuld have on either [Plaintiff's] ability to

engage in his past relevant tkkas a distribution warehouseanager . . . or alternative

work in the national economy.” (Doc. 23 aj 5To support this gument, Plaintiff cites
to SSR 83-14. However, SSR 83-14 doesraqtire the use of vocational testimony
step four. SeeSSR 83-14, 1983 WL 31254.

Further, Plaintiff does not identify any “obvious or apparent” conflict between

RFC and the DOT's description for the mandgjstribution warehouse classification.

See Gutierrez v. Colvji844 F.3d 804, 808 (9th Cir. 201@J-or a difference between ar
expert’s testimony and tHeictionary’s listings to be fairly charcterized as a conflict, it
must be obvious or apparenthis means that the testmy must be at odds with
the Dictionary’s listing of job requirements that aresential, integral, or expected. Thi
IS not to say that ALJare free to disregard th&ctionary’s definitions or take them with

a grain of salt—they aren’t. But tasks that aren’t essential, integrtpected parts of g

job are less likely to qualify as apparent comdlithat the ALJ must ask about.”). Insteatld,
h

Plaintiff generally asserts that the climbiagd environmental limitations assessed by
ALJ in the RFC would impact vather Plaintiff could perforrpast work because work a

a distribution warehouse manager is “obvigusgione in a work environment containing

concentrated exposure to teeme cold and “likely containing ramps and stairs.

However, Plaintiff does not cite to any auiitywito support these assertions. And,

stated above, the DOT description for mamafigtribution warehouwes does not indicate
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that it requires climbing ramps and stairs or exposure to extoeihd, wetness, vibration
or hazards.

Because Plaintiff has failed to showya‘obvious orapparent” conflict, the ALJ
had no duty to inquire fumer of the vocational expeduring the hearing. Further,
Plaintiff has not argued or shown that b@nnot perform his paselevant work as
generally performed.Therefore, the Court finds the ALJ’'s conclusion that Plaintiff ¢
perform his past work to b&ree of harmful legal erroand supported by substantiz
evidence.

Accordingly,

IT IS ORDERED that the Commissionerdecision is affirmed.

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme
accordingly and terminate this case.

Dated this 28th daof March, 2017.

NE

Honbrable Johri Z. Bde
United States Mgistrate Jude
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