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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Gary Jerome Harper, No. CV 15-08256-PCT-DGC (DKD)
Plaintiff,
V. ORDER

Correct Care Solutions, et al.,

Defendants.

174

On November 4, 2015, Plaintiff Jeromerper, who is confined in the Mohave
County Jail, filed a pro se civil rights Coramt pursuant to 42 U.S.C. § 1983 and an
Application to Proceed In Fma Pauperis. In a Decemb2t, 2015 Orde the Court
granted the Application to Proceed and dssead the Complaintdzause Plaintiff had
failed to state a claim. The Court gave Riiffi 30 days to file an amended complaint
that cured the deficiencies identified in the Order.

On January 11, 2016, Plaintiff filedrst Amended Compiat (Doc. 7). The
Court will dismiss the First Ammeled Complaint and this action.

l. Statutory Screening of Prisoner Complaints

The Court is required to screen comuis brought by prisoners seeking religf
against a governmental entity an officer or an employe&f a governmental entity. 28
U.S.C. 8 1915A(a). The Court must dismissomplaint or portion thereof if a plaintiff

has raised claims that are legally frivolomsmalicious, that fail to state a claim upon
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which relief may be granted, or that seelonetary relief from a defendant who |
immune from such relief28 U.S.C. § 1915A(b)(1)—(2).

A pleading must contain a “shahd plain statement of the claghowingthat the
pleader is entitled to relief.” Fed. R. CR. 8(a)(2) (emphasis added). While Rule

does not demand detailed factual allegatiéimglemands more than an unadorned, the-

defendant-unlawfully-harmed-me accusationAshcroft v. Igbal 556 U.S. 662, 678

(2009). “Threadbare recitals of the elemeotsa cause of action, supported by mefre

conclusory statements, do not sufficéd:

“[A] complaint must contain sufficient &ual matter, accepted as true, to ‘state a

claim to relief that is plausible on its faceId. (quotingBell Atlantic Corp. v. Twombjy

550 U.S. 544, 570 (2007)). A claim isapkible “when the plaintiff pleads factug

content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct alleged.ld. “Determining whether a coplaint states a plausiblg
claim for relief [is] . . . a context-specific task that requires the reviewing court to ¢
on its judicial experience and common senskl’ at 679. Thus, although a plaintiff's
specific factual allegations may be consisterth a constitutional claim, a court mus
assess whether there are other “more lilkaiglanations” for a defendant’'s condudd.
at 681.

But as the United States Court of Aas for the Ninth Cingit has instructed,
courts must “continue to constrpeo sefilings liberally.” Hebbe v. Pliley 627 F.3d 338,
342 (9th Cir. 2010). A “complaint [filed by pro se prisoner] ‘must be held to les
stringent standards than formaeatlings drafted by lawyers.’Td. (quotingErickson v.
Pardus 551 U.S. 89, 94 (07) (per curiam))

[I.  First Amended Complaint

Plaintiff names Medical Doctor Klinemech as Defendant in the First Amende
Complaint and raises one claim for rélialleging a violation of his Eighth ang
Fourteenth Amendment rights adequate medical care. Pl#inalleges that although he

suffers multiple bladder infections and irs constant pain, Oendant Klinemach is

able
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denying him pain medication. Plaintiffaiims Defendant Klinemach is aware of the
bladder infections and his need to be treated, but refuses to treat Plaintiff or send him

an outside care provider. Plaintiff believibe infection is spreading to his kidneys

\*ZJ

Plaintiff seeks monetary damages.
[11. Failureto Statea Claim

Not every claim by a prisoner relating ittadequate medicdteatment states g
violation of the Eighth or Fourteenth Antiment. To state a § 1983 medical claim,|a
plaintiff must show (1) a “serious medical néég demonstrating thdailure to treat the
condition could result in funer significant injury orthe unnecessary and wanton
infliction of pain and (2) the defendant'esponse was deliberately indifferentett v.
Penner 439 F.3d 1091, 109@®th Cir. 2006).

“Deliberate indifference is a high legal standardbguchi v. Chung391 F.3d
1051, 1060 (9th @i 2004). To act with deliberatadifference, a prison official musit
both know of and disregaran excessive risk to inmate hba“the official must both be
aware of facts from which the inference coulddoawn that a substantial risk of serious
harm exists, and he mustaldraw thanference.” Farmer v. Brennan511 U.S. 825,
837 (1994). Deliberate indifference ime medical context may be shown by |a
purposeful act or failure to respond to @spner’s pain or possible medical need and
harm caused by the indifferencdett 439 F.3d at 1096. Mbkerate indifference may
also be shown when a prison official inienally denies, delays, or interferes with
medical treatment or by the warison doctors respond toetiprisoner’'s medical needs.
Estelle 429 U.S. at 104-05ett 439 F.3d at 1096.

Deliberate indifference is a higher stand#nen negligence or lack of ordinary
due care for the prisoner’s safetfarmer, 511 U.S. at 835. “Neither negligence nor
gross negligence will constitutdeliberate indifference.Clement v. California Dep’t of
Corr., 220 F. Supp. 2d 1098105 (N.D. Cal. 2002xeealso Broughton v. Cutter Labs.
622 F.2d 458, 460 (9th Cin980) (mere claims of “indifference,” “negligence,” g

“medical malpractice” do not support aith under 8 1983). “A difference of opinion
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does not amount to deliberate indifference[doplaintiff's] serious medical needs.’

Sanchez v. Vild891 F.2d 240, 242 (9tir. 1989). A mere delay in medical car¢

without more, is insufficient to state aach against prison officials for deliberat
indifference. SeeShapley v. Nevada Bd. 8tate Prison Comm’rs/66 F.2d 404, 407
(9th Cir. 1985). The indifferenamust be substantial. The action must rise to a leve
“unnecessary and wanton infliction of pairEstelle 429 U.S. at 105.

Although pro se pleadings are liberally constridgines v. Kerner404 U.S. 519,
520-21 (1972), conclusory anadgue allegations will notupport a cause of actiorivey
v. Bd. of Regents of the Univ. of Alask&3 F.2d 266, 268 (91Gir. 1982). Further, a
liberal interpretation of a civrights complaint mg not supply essenti@lements of the

claim that were not initially pledid.

Plaintiff has not alleged sufficient factto state a claim. Plaintiff claims

Defendant Klinemach “was aware” of his ¢itker infections, but does not state when
was diagnosed with a bladder infection orewhhe presented his symptoms to Defend:
Klinemach. Accordingly, theCourt cannot evaluate whether Plaintiff's claim th
Defendant “refuses” to treat hirm a delay in medical treatment or an outright refusal
provide treatment.

Moreover, the Court notesahPlaintiff's claims appedo be generally duplicative

of his previous filed casésPlaintiff has alleged in otheases that Defendant Klinemag|

denied him medication for treaent of a bladder infection resulting from a delay |

providing catheter supplies, and denied swrgleat would allow Plaintiff to discontinue
use of a catheter. Plaintiff also allegeghese lawsuits that Defendant Klinemach h
denied him pain medication. An in forrpauperis complaint that merely repeats pendi

or previously litigated claims may be rdered abusive and dismissed under f{

authority of 28 US.C. 8 1915(e).Cato v. United Stateg0 F.3d 1103, 1105 n.2 (9th Cin.
1995); Bailey v. Johnsan846 F.2d 1019, 102@®%th Cir. 1988). An in forma pauperis

1 Some of Plaintiff's other casescinde: 15-cv-08213-DGC-DKD, 15-cv-08218
DGC-DKD, 15-cv-08219-DGC-DKD, 15-c08220-DGC-DKD, 15-cv-08231-DGC-
DKD, 16-cv-08013-DGC-DKD, 15-cv-08-DGC-DKD, 15-cv-08258-DGC-DKD.
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complaint repeating the same factual allegat@sserted in an earlier case, even if ng
filed against a new defendant, is subjectitemissal as duplicative and frivolousee
Bailey, 846 F.2d at 1021see alsovan Meter v. Morgan518 F.2d 366, 368 (8th Cir
1975).
V. Dismissal without Leaveto Amend

Because Plaintiff has failed to state aiml in his First Amended Complaint, th
Court will dismiss his First Ammedled Complaint. “Leave to @&nd need not be given if g
complaint, as amended, is subject to dismissdllbore v. KayportPackage Express,
Inc., 885 F.2d 531, 538 (9th Cir. 1989). Theu@t's discretion to deny leave to amend
particularly broad where Plaintiff has previgubeen permitted to aamd his complaint.
Sisseton-Wahpeton Sioux Tribe v. United Sta®€sF.3d 351, 35%9th Cir. 1996).
Repeated failure to cure deficiencies is andhe factors to be considered in decidir
whether justice requires aynting leave to amendMoore, 885 F.2d at 538. The Cour
has already provided Plaintiffith an opportunityto amend his Compilat, and Plaintiff
failed to state a claim. Mooger, in light of Plaintiff's previously filed, and more
detailed, lawsuits regarding medical treattifen his bladder-related illnesses, the Col
finds that further opportunitie® amend this aain would be ftile or would result in
claims that are duplicative of his other lawsuitBherefore, the Court, in its discretior
will dismiss Plaintiff's First Amende@omplaint without leave to amend.
IT ISORDERED:

(1) Plaintiff's First Amended Goplaint (Doc. 7) and this action aslesmissed

for failure to state a claim, and the ClefkCourt must enter judgment accordingly.

(2) The Clerk of Court must make amtry on the docket stating that the

dismissal for failure to state a claim may coasta “strike” under 28 U.S.C. § 1915(Q).
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(3) The docket shall redtt that the Court certifig pursuant to 28 U.S.C
§ 1915(a)(3) and Federal Rules of AppellRBr@cedure 24(a)(3)(A), that any appeal
this decision would not be taken in good faith.

Dated this 17th day of February, 2016.

Nalb Conttt

David G. Campbell
United States District Judge




