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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Elizabeth Achtschin, No. CV-15-08257-PCT-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin,
Defendan

Plaintiff Elizabeth Achtschin seeks reviamder 42 U.S.C. 8 405(g) of the fing
decision of the Commissioner of Social Séyuwhich denied hedisability insurance
benefits and supplemental security im® under sections 216(i), 223(d), an
1614(a)(3)(A) of the Social $arity Act. Because Achthin has not identified any
reversible error, the Court will affirm.

l. Background.

Achtschin is a 61-year-old female wheepiously worked as cashier, caregiver,

and small business owner. A.R. 22. On Jan@d8&, 2014, Achtschin filed an applicatio

for disability insurance benefits and suppental security income, alleging disabilit)

beginning October 31, 2013A.R. 12. On April 7, 2015an ALJ held a hearing on the¢
application. A.R. 30-61. Achtschin appedrwith her attorney and testified. A

vocational expert also testifiedd.
On August 3, 2015, the ALJ issued a decision that Achtschin was not dis;

within the meaning othe Social Security Act. A.R12-24. The decision proceede
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according to the five-step evaluation procesdah at 20 C.F.R. § 404.1520(a)(4). A

—+

step one, the ALJ found that Achtschin met thsured status requirements of the Sogial

Security Act through September 30, 2017d dnat she had noingaged in substantia

gainful activity at any time between the alldgenset date and th#ate of decision.

A.R.13. At step two,the ALJ found that Achtschin had the following sevefe

impairments: bipolar disordeand polysubstance abuse disorderreported remission.

A.R. 14. At step three, th&LJ determined that Achtschindlnot have an impairment of

combination of impairments that met or dameally equaled an impairment listed i

Appendix 1 to Subpart P of 20 C.F.R. Pt. 4BMR. 14. At step for, the ALJ found that
Achtschin had the residual functidmapacity (“RFC”) to perform:

a full range of work at all exedanal levels but with the following
nonexertional limitations: she camderstand, remember and carry out
simple and repetitive tasks, make simple work-related decisions,
occasmnallx interact witltoworkers, superviso@nd the public, within a
routine work environment witfew, if any, changes.

A.R. 16. The ALJ found Achtschin unable perform any of her past relevant work.

A.R. 22. At step five, the ALJ concludeath considering Achtschin’s age, educatio

work experience, and RF, there were jobs existing gignificant numbers in the national

economy that Achtschin could perform, uding hand packager, salvage laborer, and

kitchen helper. A.R. 23. The Appeals Colimenied Achtschin’s request for review,

making the ALJ’s decision the Commisser’s final decision. A.R. 3.
. L egal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is

not supported by substantial evideror is based on legal erro@rn v. Astrue 495 F.3d

625, 630 (9th Cir. 2007). uBstantial evidence is moian a scintilla, less than a

preponderance, and relevant evidence thraiaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether

substantial evidence supportgi@cision, the court must consider the record as a wh
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and may not affirm simply by isolating aptscific quantum of supporting evidencdd.
As a general rule, “[w]hereéhe evidence is susceptibte more than one rationa
interpretation, one of whichupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhaj278 F.3d 947, 954 (9th CR002) (citations omitted).
1. Analysis.

Achtschin argues that the ALJ (limproperly discounted her credibility

(2) improperly discounted the opinion @rfeating psychiatrist Dr. Lisa Parsons; and

(3) improperly adopted an RFnot presented tie vocational expert. Doc. 14 at 3.
A. Symptom Testimony.

In evaluating the credibilitpf a claimant’s testimony regarding her symptoms, the

ALJ is required to engage atwo-step analysis. Firghe ALJ must determine whethe
the claimant presented objective medi@lidence of an impairment that coul

reasonably be expected to puod the symptoms alleged/asquez v. Astrué72 F.3d

586, 591 (9th Cir. 2009). Second, if theseno evidence of malingering, the ALJ may

reject the claimant’s testimony only by gigi specific, clear, and convincing reasolt.

Achtschin reported that her mental impaénts, including bipolar disorder, posi

traumatic stress disorder, insomnia, and etyxicaused marked limitations that would

render her unable to perform even sedenteoyk on a regular and continuing basi

A.R. 17. The ALJ determined th&tchtschin’s medically determinable impairments

could reasonably be expectaal cause the alleged symptoms, but that her statem
concerning the intensity, persistence, amaiting effects of these symptoms were n
entirely credible. A.R. 17-18. The ALJ gawe following explan@on for her credibility

determination:

The record shows the claimant has a history of work cessation for
nonmedical reasons, including theftdawalking off the job. She also
reported intending on re-enrolling medical billing classes when she got a
new job. She reported engaging witiends and family. These factors
demonstrate the claimant’'s mentaddaphysical impairments are not as
severe as alleged.

The record shows the claimant's mansymptoms are manageable when

she takes her medications and comphgh treatment. Progress records
from May 31, 2011 indicate the claimaniedications were working well.
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Mental health progress notes froltarch 21, 2013 showhe claimant
reported her medications had beenééirg her symptoms and moods well.

. . . She reported quitting her job Mal-Mart because she did not ‘feel
supported there.” The claimant waseking other work, with an upcoming
interview with Merry Maids housekeeping service. She also reported that
her mental health symptoms had remadirstable, with no hospitalizations

or incarcerations.

As of September 2013, the claimantdl@GAF of 60, constent with high-
end moderate symptoms and limitas in social and occupational
functioning. . . . Review of her recawéhow that she consistently refills
Ambien about 5 days early and thsite also[ Jobtained Ambien from
another provider [Jat the same tim&his suggests the claimant may abuse
her sleep medication, whiaimdermines her credibility.

On September 12, 2013, the claimesatid she had been arrested the
previous night for assaulting her datgjh This activity does not bolster
the claimant’s credibilityn any way. She alseeported losing her job for
stealing from her employer. .. .

The claimant’'s symptoms appear toldegter controlled than she alleges.
A.R. 18-19.

(@]

The Commissioner declines to defend sarhéhe reasons provided by the AL
for discounting Achtschin’s credibility. Foexample, the Commissioner declines o
defend the ALJ’s clearly erroneous finding tAahtschin assaulted hdaughter (in fact,
Achtschin was assaultdyy her daughter (A.R. 384)). Bthe Commissioner argues that
the ALJ was justified in discounting Achtsaols credibility based on: (1) her history of
work cessation for nonmedical reasons; (2)History of abusing Ambien; (3) her work
as a housekeeper; and (4) eviceethat her symptoms were nageable with medication

Doc. 16 at 4-9. Because tl@®urt concludes that the first dweasons are specific, cleaf

U

and convincing reasons for discounting Achists credibility, it need not consider the
Commissioner’s other reasons.

A claimant’s history of work cessatiolor nonmedical reasons is a clear and
convincing reason for discounting her testimorgee Bruton v. Massanar268 F.3d
824, 828 (9th Cir. 2001). Axschin does not dispute thisut argues that she stoppgd
working due to her bipolar disder. Doc. 14 at 13. Thens evidence in the record|

however, that she quit her job at Wal-Mbecause “she did not feel supported thers
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and began to look for new work immediatelfterwards. A.R. 434. Although it ig
certainly plausible that Achtschin’s bipolasdrder contributed to her decision to quit,
was not unreasonable for the ALJ to concltige the decision was made for nonmedic
reasons. Substantial evidence supports th&sAlinding that Achtschin had a history o
work cessation for nonmedical reasons, andfthding provides alear and convincing
reason for discounting Atschin’s credibility.

A claimant’s history of abusing presdign medications is a clear and convincin
reason for discounting her testimony, ifasoas it suggests a motive for exaggerati
symptoms. See Edlund v. Massana253 F.3d 11521157 (9th Cir.2001). The ALJ
found Achtschin not entirely crddde based, in part, on ewdce in the record that sh
consistently refilled her Ambiemprescription five days eail that she once obtaineq
Ambien from multiple providerat the same time, and that, on at least one occasion
reported taking two extra pills. A.R. 18 (oi A.R. 366, 384). Acbkthin notes that her
doctor did not diagnose this behavior as substance abuseoatdued to prescribe
Ambien after noticing it. Doc. 17 at 3-4But the doctor’s failureo describe this
behavior as substance abudid not prevent the ALJ from drawing her own commag
sense conclusions from the evidencgee Morgan v. Comm’l69 F.3d 595601 (9th
Cir. 1999) (“Where medical reports are incosohe . . . resolution of conflicts in the
testimony are functions solely of the [Conssibner].”) (citation and internal quotatiol
marks omitted). Substantial evidence suppdine ALJ’s finding that Achtschin had :
history of abusing Ambienand this finding justified th ALJ's decision to discount
Achtschin’s credibility.

B. Opinion of Dr. Parsons.

Dr. Lisa Parsons has been Achtschitrsating psychiatrist since at least M4
2012. A.R. 515. On Augt 6, 2014, Dr. Parsonsompleted a mental ability

guestionnaire at Achtschin’s request. Instiquestionnaire, Dr. Parsons opined th

Achtschin had no uself ability: (1) to relate to co-worke or supervisors; (2) to deal

with the public; (3) touse judgment; (4) taleal with work stresses; (5) to functio

it

al

—

g

1%

)

she

n-

—

at

-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

independently; (6) to maintaattention and concentration; (7) to understand, remem
and carry out simple job instructions; (8) hkehave in an emotionally stable manng
(9) to relate predictably in s@l situations; or (10) to deonstrate reliability. A.R. 588-
89. Dr. Parsons attributed these limitatidns Achtschin’s “[s]evere anxiety, mood
instability, and memory impairmentJd.

On January 23, 2015, DParsons completed a second questionnaire. Dr. Par
opined that Achtschisuffered from marked impairment hrer ability: (1)to work with
or in proximity to others whout distracting them or @&ibiting behavioal extremes;
(2) to perform and complete work tasks atconsistent pace; (3) to carry throug
instructions and complete tasks indegently; (4) to maitain attention and
concentration; (5) to perforrat production levels expectdry most employers; (6) to
respond appropriate to changes; (7) toember locations, wkday procedures, ang
instructions; (8) to take necessary precautwitls respect to normal hazards; and (9)
tolerate customary work pressures. A300-92. Dr. Parsons further opined th
Achtschin suffered from extreme impairmentder ability to work vith or in proximity
to others without becoming diatted by them, and in heribity to behave predictably,
reliably, and in an emotionally stable mannkt. Dr. Parsons attributed these limitatior
to Achtschin’s bipolar disorder, post-traumatic stress disorder, generalized ar
disorder, and panic disorder. A.R. 592.

Dr. Parsons’s opinions are contradictby other doctors, including the stat

agency psychological consultants Mary DowRb,.D, and Andrianne Gallucci, Psy.D.

A.R. 20, 69-75, 101-05. Therefore, theutomust determine whether the ALJ offere
specific and legitimate reasons for rejecting Dr. Parsons’s opiricihat is, reasons
based on “a detailed and thorough sunymef the facts and conflicting clinical
evidence.” Cotton v. Bowen799 F.2d 1403, 140@®th Cir. 1986). The ALJ offered the

following explanation for discaing Dr. Parsons’s opinions:

Dr. Parson’s [sic] opinion was given lesgight because it is inconsistent
with the greater objective record, inding [the] state agency reviewing
physician opinion, and it iBxconsistent with the claimant’'s reported level
of functioning, her intermittent worlher preserved relationship with her
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employer and benefit from medicationt is also inconsistent with Dr.
Parson’s [sic] own treatment notes, igthsupport the finding of no more
than moderate mental limitations.

A.R. 20. The Court must texmine whether any of thelfowing constitutes a specific
and legitimate reason for d@menting Dr. Parsons’s opiniongl) inconsistency betweer
the opinions and those of the state ageneewang physician; (2) inconsistency betwes
the opinions and Achtschin’sperted activities; (3) Dr. Pawas’s failure to consider the
efficacy of medication in controlling Achtschin’s symptoms; or (4) inconsiste
between the opinions and Dr. Parsons’stineat notes. Because the Court conclug
that the last reason is a specific and letatie reason for disanting Dr. Parsons’s
opinions, it need not consider the ALJ’s other reasons.

Inconsistency between a phgisin’s opinion and the undging treatment notes is
a clear and convincingeason for discouimy that opinion. Connett v. Barnhart340
F.3d 871, 875 (9th Cir. 2003). IMMorgan v. Commissiongffor example, the Ninth

Circuit upheld the ALJ’s decision ttiscount a doctor’s opinion because:

The ALJ listed specific examples ofwadhe level of impairment indicated
by [the doc_torﬂ1 was unreasonable givbe description ofd[the claimant’s]
s%mptoms in her reports and other evide in the record For example,
[the doctor], at various times, asssggthe claimant] as engaging and
cooperative, with a seaf humor and a good itity to express himself.
She indicated that [trhe claimant] wadequately groomed and punctual for
his appointments. The ALJ relied orese specific factors in rejecting [the
doctor’s] opinion that [the claimant]étked an ability to function socially
in t_orf_ler to conduct personal busss and otherwise carry out daily
activities.”

169 F.3d at 601.
The ALJ identified specific inconsistensieetween Dr. Parsons’s opinion and h

treatment notes, similar to those identifiediargan The ALJ explained:

Although Dr. Parsons assessed seriougations [in her August 6, 2014
opinion], the claimant’s presentationathday on exam was not consistent
with such limitations. Othis date, Dr. Parsons observed the claimant with
a cooperative and engaging attitudesgsured but normal speech, and clear
and understandable languagéthin normal limits. The claimant’s affect
was appropriate to mood and broadged. Her thought processes were
%oal directed, logical and sequentigghe complained dduicidal ideation

ut denied intent or plan. Judgnmemd insight were good, self-concept
was realistic, and she was fully oriented in all spheres.
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A.R. 19. The ALJ reasonably found that these notes were “consistent with no mors
moderate limitations in mental functioningld.

The Commissioner points to additionalpport for the ALJS position in the
record" As the Commissioner notes, Dr. Parsonsstment notes between April 201
and January 2015 consistently report codperaand engaged attitude, good eye contg
clear and coherent speech, logical andctie@ thought process, good judgment, a
unremarkable cognition. Doc. 16 at 10 (@itiA.R. 376, 380, 384, 390, 488, 585-8
631-23). Dr. Parsons’s treatment notes for M&t, 2014 report are particularly hard {
square with the opinioshe provided irAugust of that year. These notes indicate tf
Achtschin reported sleeping welhd feeling rested, having manic attacks, having ng
feelings of worthlessness or hopelessnasd,l@ving a generallyok” mood. A.R. 380.
Given the discrepancy between the dire pepainted by Dr. Parsossopinions and the
more nuanced picture painted by her treatnmenes, it was reasable for the ALJ to
assign less weight to the opinions.

C. RFC.

Achtschin argues that the ALJ erred agopting an RFC that differs from th
hypothetical posed tine vocational expert. At the heag, the ALJ asked the vocationa
expert whether a hypothetical individual Athtschin’s background would be able t
perform work existing in sigficant numbers in the natiohaconomy if she was limited
to “understand[ing], remember[ing], and carry[ing] @imnple instructions A.R. 57
(emphasis added). In her decision, howether ALJ stated that Axtschin was limited to

understand[ing], remember[ing], and carry[ing] simple and repetitive tasksA.R. 16

(emphasis added). Achtschin argues thatHange in wording imaterial because there

is a “difference between the ability follow instruction and #imlity to accomplish

tasks.” Doc. 14 at 11. The Court doeg agree. As the Commissioner puts it, “[4

! Although the Court may not affirm th&lLJ’s decision based on grounds not s
forth in the ALJ’s opinion, te Court can consider evidenget specifically mentioned in
the opinion if it was availabl to the ALJ and supporthie ALJ’'s stated ground for
decision. Warre v. Comm’r439 F.3d 1001, 1005.3 (9th Cir. 2006).
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common sense reading of the two terms — Bnpasks versus simple instructions
reveals that both terms convélye same concept.” Doc. H 13. To perform simple
tasks, one must understand, remember, apiement simple instations. Conversely,
the ability to understand, remember, and enpknt simple instructions implies th
ability to perform simple task The slight discrepandyetween the wording the ALJ
used at the hearing and the wording shezlus her decision v&anot harmful error.

In her reply, Achtschin points to andatibnal discrepancythe ALJ’'s hypothetical
indicates that Achtschin waliwork best” in a routine work environment (A.R. 57-58
while the decision states withoguialification that Achtschiis limited to working within
such an environment. A.R6. Achtschin waived this gmment by failing to raise it in
her opening brief, thereby depriving the Corssioner of an opportunity to responc
Alaska Ctr. For Env'tv. U.S. Forest Serv.189 F.3d 851, 85&.4 (9th Cir. 1999)
(“Arguments not raised in opening brief anaived.”). Even if the issue had beg
properly presented, however, the Couruldonot conclude thathe ALJ’'s ultimate
finding of non-disability regtd on the subtle distinctiobetween Achtdan “working
best” in a routine work environment and belimgited to work in suckan environment.

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is affirmed. The Clerk shadinter judgment accordingly abel minate this case.

Dated this 6th day of July, 2016.

Nalb Gttt

David G. Campbell
United States District Judge
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