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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

101 Pipe & Casing Incorporate No. CV-15-08279-PCT-JJT
Plaintiff, ORDER

V.

Kingman Farms LLCet al.,

Defendants.

At issue are Plaintiff 101 Pipe & Cagi Incorporated’sViotion for Summary
Judgment (Doc. 30, Mot.), tehich Defendant James Rhod#d not file a response, ang
this Court’'s March 3, 201©Drder to Show Cause (Doc. 37), to which Defendant 3
failed to file a response.

l. BACKGROUND

Plaintiff filed its Complaint on Noverdrs 18, 2015. (Doc. 1.) On September 1
2016, Defendant Kingman FasnhLC filed a Notice of Filig Bankruptcy. (Doc. 27.) As
a result, this Court ordered the claims agaKingman Farms wergtayed and would be
dismissed without further notice on Novemlidy 2016. (Doc. 28 Pn January 18, 2017
the Court dismissed the claims against KiagnFarms LLC pursuant to its previou
Order. (Doc. 32.) On January 10, 2017, & brought the current Motion seeking
summary judgment against Defendant JaRkedes. (Doc. 30.) Odanuary 20, 2017,
Defendants’ former counsel filed a stipida for extension of time to respond t

Plaintiff's Motion, purportedly tallow Defendant time to ratanew counsel. (Doc. 33.)
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The Court granted that stipulation, as wasl counsel’s subsequent motion to withdra
(Doc. 34), on March 7, 2017. (. 36.) In that Order, thedDrt stated that “Defendant
James Rhodes shall either retain counsel shmall file a notice of appearance in th

matter by February 27, 2017, ble a notice by that date ading that he intends to

proceed irpro se.” (Doc. 36.) Defendant failed to datleer and subsequently failed to file

a timely opposition to PlaintiffdMotion. On March 7, 2017this Court ordered that
Defendant show cause why tl®urt should not grant Praiff's Motion by March 17,
2017. (Doc. 37.) Again, Plaiff failed to abide by the Cotis Order, and the Court now
considers Plaintiff's Motion an®efendant’s failure to respd to that Motion, or this
Court’'s multiple Orders.
Il. LEGAL STANDARD

Under Rule 56(c) of the Federal Rules@i¥il Procedure, summary judgment i
appropriate when: (1) the movant shows ttlare is no genuine dispute as to a
material fact; and (2) afteretving the evidence most favorably to the non-moving pa
the movant is entitled to prevail asratter of law. Fed. R. Civ. P. 56¢glotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (198@isenberg v. Ins. Co. of N. Am., 815 F.2d 1285,
1288-89 (9th Cir. 1987). Underiststandard, “[o]nly disputesver facts that might affect
the outcome of the suit under governing [substantive] law will properly preclude
entry of summary judgmentAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)
A “genuine issue” of material ¢ arises only “if the evidere is such that a reasonab
jury could return a verdict for the non-moving partyd”

In considering a motion for summary judgmethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.

Celotex, 477 U.S. at 324Eisenberg, 815 F.2d at 1289. “Samary judgment must be
entered ‘against a party who fails to makghawing sufficient to gablish the existence
of an element essential to that party’s case on which that partwill bear the burden
of proof at trial.” United Sates v. Carter, 906 F.2d 1375, 13769 Cir. 1990) (quoting
Celotex, 477 U.S. at 322).
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. ANALYSIS

A. Summary Judgment

Plaintiff seeks summary judgmieon the groundg¢hat Defendant is in breach o
contract and owes unpaid principal balarfe$580,021.50, pludate fees, interest,
attorneys’ fees, and court si8 pursuant to his contractual obligations. (Mot. at
Plaintiff presents uncontroverted facts thatantracted with Kingmafarms for Plaintiff
to provide steel pipe andhar related items. Kingman Faspmow in bankruptcy, failed
to pay the principal balance on that cantr despite receiving its benefit. As suc
Kingman Farms breached the contract. BeeaDefendant guaramie the payment of
Kingman Farms, Plaintiff now seeksnecover its damages against him.

After Plaintiff filed its Motion for Summiy Judgment, this Court (1) directeg
Defendant to file an opposition showing altieissue and (2) explity warned him that

his failure to do so could mnstrued as his consent te thranting of Plaintiff's Motion

pursuant to Local Rule of Civil Procedur(). (Doc. 37.) Previously, after his counse

withdrew from the matter, the Court cautidnBefendant that heould be “held to

comply with all court orders in this rtar, as well as the Federal Rules of Ciyi

Procedure, the Local Rules €fractice for the District Got of Arizona, the Federal

Rules of Evidence and any other applicatdderal rules.” (Doc. 36.) Despite havin

been given two opportunities o so, Defendant failed to comply with the Courfs

directives. As such, the Court is warrantedgranting Plaintiff'sMotion solely due to
Defendant’s lack of response and failurectmmply with thisCourt’s Orders. LRCiv
7.2(i) (“if the opposing party does not serand file the required answering memorand
. . such non-compliance may be deemed aamrte the denial agranting of the motion
and the Court may dispose of the motion summarilgtydges v. Lewis, 18 F.3d 651,

653 (9th Cir. 1994) (upholding districourt’s grant of summary judgment whe® se

Plaintiff was warned of the consequence hi$ failure to respond to a motion for

summary judgment)see also Henry v. Gill Industries, Inc., 983 F.2d 943, 950 (9th Cir
1993) (noting that “[a] locafule that requires the entgf summary judgment simply
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because no papers opposingrtin&ion are filed or servednd without regard to whethet
genuine issues of material fact exist, wobkl inconsistent with [Fed. R. Civ. P.] 56
hence impermissible under [Fed. R. Civ. P.] &8it finding that when the local rule doe
not require, but permits the court to gratmmary judgment, the district court heg
discretion to determine whether noncompliasiseuld be deemed consent to the motio
Even were the Court requddo conduct a detailed rew of Plaintiff's Motion
and supportive evidence, which it is not, the Plaintiff is entitled to summary judgn
Fed. R. Civ. P. 56(ajee also Carmen v. SF. &h. Dist., 237 F.3d 1026, 1031 (9th Cir
2001) (“[t]he district court need not examitiee entire file for evidnce establishing &

genuine issue of fact, whereetlevidence is not set forth the opposing papers with

1S

nent

adequate references so that it could conveniently be found”). First, in failing to file ¢

separate, contravening statement of factsasdated by Federal Rubé Civil Procedure
56(e) and Local Rule 56.1(bDefendant has provided rther grounds for summary
disposition against hingee Malcomson v. Topps Co., No. CV-02-2306-PHX-GMS, 2010
WL 383359, at *3 (D. Ariz. Ja 28, 2010) (failure to prest evidencesupporting an

alternative version of facts precludes deteritnomathat there is a geine issue for trial).

Second, without a separate statement ofamt any filings whaoever, Defendant has

also failed to provide admis¢de evidence contdacting Plaintiff's claims as required
under Local Rule 56.1(b). Thus, each paragraph of Plaintiff's Statement of Fag
deemed admittedsee Molina v. Phoenix Union High Sch. Dist., No. CIV 05-0751-PHX-
SMM, 2007 WL 1412530, at *2 (D. Ariz. Mal4, 2007) (deeming facts not controvertg
by opposing party admitted)hird, Plaintiff's filings putforth adequate and inherentl

uncontroverted evidence suppoeivof each element of itsain: that (1) the parties

contracted for the delivery of product; (R)aintiff supplied Kingman Farms with the

agreed products; (3) KingmaRarms failed to pay Plaiff for the full amount of
materials supplied; (4) Plaifitihas incurred damages represented by its unpaid pring
and the continuing costs associated with it; @)dhat Defendant ibable to Plaintiff as

the guarantor of the debAccordingly, the Court willgrant Plaintiff's Motion for
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Summary JudgmentSee United Sates v. Krieg, No. C14-01265CRB, 2014 WL
4178197, at *1 (N.D. Cal. Aug. 1, 2014hinding it permissibd to grant summary
judgment when the non-movant has failedespond to the court’'s show cause order gnd
the Court has not identifiedtleer a genuine issue of matdrfact or any other reason to
preclude judgment).

B. Attorneys’ Fees and Costs

Pursuant to A.R.S. 8 1241 and the parties’ atract, in which Defendant
provides for a recovery of feesd costs should Plaintiff bbequired to initiate litigation
under the agreement, Plaintiféquests its attorneys’ feesd costs in bringing this
action. The Court agrees that under A.R8S12-341, as evidenced by the Past Due

Accounts provision in the grties’ agreement, Plaintifis entitled to seek reasonabl

%)

attorneys’ fees and costs.

IT IS THEREFORE ORDERED granting Plaintiff 101 Pipe & Casing
Incorporated’s Motia for Summary Judgnmé (Doc. 30).

IT IS FURTHER ORDERED that Plaintiff 101 Pipe & Casing Incorporated
shall file its application for attorneys’ fee® later than April 282017. The Court will
decide what attorneys’ fees and costs Wi awarded upon rewie of the parties’
briefing.

IT IS FURTHER ORDERED directing the Clerk of th€ourt to enter judgment
in the amount of $580,021.50, which shahbb post-judgment interest at the federal rate
from the date of Judgment unpidid, and close this matter.

Dated this % day of April, 2017.
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HongrAble nTJ._TucTu
United Staté$ District Jue




