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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Carlton L. Miracle, No. CV-15-08285-PCT-NVW
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

Plaintiff Carlton L. Miracle seeks reviewnder 42 U.S.C. § 405(g) of the fing
decision of the Commissioner of Socialc8ety (“the Commissioner”), which denieq
him disability insurance benefits and suppletaésecurity incomender sections 216(i),
223(d), and 1614(a)(3)(A) of ¢hSocial Security Act. Because the decision of thg
Administrative Law Judge (“ALJ") is supportdyy substantial evidence and is not bas
on legal error, the Commissionedscision will be affirmed.

l. BACKGROUND
Plaintiff was born in September 196hd was 44 years old on the allegé

disability onset date. He has a high scheducation and is able to communicate

English. He has both phgal and mental impairment He has worked as a

telemarketer, convenience store clerk, riid@ss grinder, fork lif operator, and home
health aide.
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Plaintiff applied for disaitity insurance benefits odanuary 17, 2[R, and for
supplemental security incono® January 31, 2012lleging disability beginning January
1, 2011. On December 17, 201 appeared with his att@yand testified at a hearing
before the ALJ. A vocational expert alssttBed. Plaintiff anended his alleged onse
date to January 3, 2012. (ebruary 21, 2014, the AL3sued a decision that Plaintif
was not disabled within the meaning of tBecial Security Act. The Appeals Council
denied Plaintiff's request for review ofdthearing decision, making the ALJ’'s decisid
the Commissioner’s final decision. On Novemml24, 2015, Plairffi sought review by
this Court.

Il. STANDARD OF REVIEW
A court may set aside the Commissionatisability determinabn only if the

determination is not supported by substdrevidence or is based on legal err@tn v.
Astrue 495 F.3d 625, 630 (9th ICi2007). Substantial evidentemore than a scintilla,
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less than a preponderance, and relevaneecl that a reasonable person might accept as

adequate to support a conclusion edesng the record as a wholéd. In determining
whether substantial evidencepports a decision, the court sticonsider the record as
whole and may not affirm simply by isding a “specific quantum of supportin
evidence.” Id. Generally, when the @ence is susceptible tmore than one rationa
interpretation, courts must uphold the ALJsdings if they are suppied by inferences
reasonably drawn from the recoradMolina v. Astrue 674 F.3d 11041111 (9th Cir.
2012). “Overall, the standard oéview is highly deferential.”"Rounds v. Comm’r Soc
Sec. Admin.807 F.3d 996, 1002 (9th Cir. 2015).
1. FIVE-STEP SEQUENTIAL EVALUATION PROCESS

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stepsit the burden shift®d the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).
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At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endil. At step two, the ALJ detmines whether the claiman

has a severe medically determinable phycahental impairment. § 404.1520(a)(4)(ii).

If not, the claimant is not diséed and the inquiry endsld. At step three, the ALJ

considers whether the claimantmpairment or combinain of impairments meets of

medically equals an impairmelisted in Appendix 1 to Subpart P of 20 C.F.R. Pt. 4(
8§ 404.1520(a)(4)(iii). If so, #claimant is automaticallfound to be disabledld. If

not, the ALJ proceeds to step four. At stepr, the ALJ assesses the claimant’s resid
functional capacity and determines whethex thaimant is still capable of performing
past relevant work. 8§ 404.16@&)(4)(iv). If so, the claim& is not disabled and the

inquiry ends.Id. If not, the ALJ proceeds to the fifand final step, where he determing

whether the claimant can perform any otheork based on the claimant’s residus
functional capacity, age, education, and wexkerience. 8 404.1520(a)(4)(v). If so, th
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirements
the Social SecurityAct through December 31, 2012,dathat he has not engaged i
substantial gainful activity sce January 3, 2012. Ategt two, the Al found that
Plaintiff has the following severe impairment chronic pain sydrome, arthralgias,

degenerative disease of the left knee andicargpine, bipolar diorder, posttraumatic

stress disorder, anxiety, mood disordecluding substance-induced mood disorde

depression/dysthymia, major depression wiychotic features, psychotic disorde
schizophrenia, personality disorder, and paolystance abuse and dependence. At g
three, the ALJ determad that Plaintiff does not haw impairment or combination of
impairments that meets or medically equals severity of an impairment listed in 2
C.F.R. Part 404, Subpart P, Appendix 1.

At step four, the ALJ found that Plaintiff:

[
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has the residual functional capacity to perform light work as defined in 20
CFR 404.1567(b) and 416.967(b) exctm# claimant needs to be afforded
the option to alternate sit and standidgithe work day kowing him to sit

for up to 30 minutes and standing tp 30 minutes as needed, avoid
climbing ladders, ropes or scaffaold with occasional climbing of
ramps/stairs and kneeling. Mental restons include lintations to simple,
routine, repetitive tasks not perfamg in a fast-paced production
environment with occasional intetean to coworkers and the general
public.

The ALJ further found that Plaiff is unable to perform any past relevant work. At st
five, the ALJ concluded that, nsidering Plaintiff's age, edation, work experience, and
residual functional capacity, there are jobs thast in significant numbers in the nationa
economy that Platiff could perform.
IV.  ANALYSIS

A. The ALJ Did Not Err by Finding Pl aintiff Had Not Provided New and
Material Evidence Since the May2011 Hearing that Established a
Change in His Residual FunctionalCapacity as Decided by the Prior
ALJ.

On August 26, 2010, Plaifitifiled applications for dsability insurance benefits
and for supplemental securitycome, alleging disability lggnning November 1, 2007.
Denial of these applications becarfieal on December 29, 2011. Und€havez v.
Bowen 884 F.2d 691 (9th Cirl998), as adopted by Acagicence Ruling 97-4(9)

Plaintiff was subject to a presumption obntinuing nondisability. To rebut the

presumption, Plaintiff must show a changagtumstance indicating a greater disabilif
with respect to the unadjudicated periol.Plaintiff rebuts the presumption, the AL,
must give effect to findingbom the final decision on thgrior disability claim that are
required in the sequential evatiea process for determining dislity with respect to the
unadjudicated period unless there is “new araderial” evidence retad to a finding or
there has been a change ia thw regarding the finding.

The ALJ found that th present record containsiégence of a new condition of

ascending aortic aneurysm, not allegedestablished by the jr record and not
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analyzed in the previous dsmn. The ALJ found, therefore, that Plaintiff had rebutted
the presumption of continuing nondisability.

Next the ALJ considered whetherete is “new and material” evidencs

UV

demonstrating greater disability during the unadjudicatsetiod. The ALJ

acknowledged there is new medical evidence in the form of imaging results and treatme

records from an acceptable medical sourcediablish a new condition, but found the

new evidence is not sufficiemd establish changed circstances indicating a greate

=

disability. Therefore, the AL was required to give residicata effect to the prior
findings in the May 27, 201hearing decigin regarding Plaintiff'sresidual functional
capacity, education, and work experience.

In his opening brief, Plaintiff contendlse ALJ erred by not iding the diagnosis
of ascending aortic aneurysamd evidence of worseningyahological symptoms to be

sufficient “new and materialevidence to establish chgad circumstances. At the

hearing, Plaintiff's counsel said that the new alleged onset date was consistent with :

increase in Plaintiff's neck, back, andesh pains. The hearing brief submitted by

Plaintiff's counsel did not address whethee #vidence of Plaintiff's ascending aortic

aneurysm and psychologicalmsgtoms established changed circumstances after May| 27,

2011. Plaintiff did not respul to Defendant’s contentionsgarding this issue in hig
reply brief, and Plaintiff has nahallenged the ALJ’s deternation that Plaintiff did not
offer evidence regarding mentahpairment that is sufficiento warrant an alternative
finding from the prior decision.

As discussed below, the ALJ properly fouhdt Plaintiff's aotic aneurysm is not

—+

severe. The ALJ also found that other thas aortic aneurysm, Plaintiff's treatmer
history almost exclusively concerns his natealth, which the ALJ concluded had npt
worsened since the prior reviewl hus, the ALJ did not err ifinding Plaintiff failed to
offer “new and material” evidence sufficietd prove he is any me limited than as

previously determined and, as a result, not entitled to a favorable determination.
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B. The ALJ Did Not Err by Finding Pl aintiff's Aortic Aneurysm Non-
Severe.

At step two of the five-step sequentiabérsis, the ALJ was required to determine
whether Plaintiff has a medically detamable impairment or combination of
impairments that is severee,, it significantly limits physial or mental ability to do
basic work activities and is exgted to last for a continuoyzeriod of at least twelve
months. 20 C.F.R. 88 416.920), 416.921(a), 416.909. “Basiwork activities” refers to
abilities and aptitudes necessary to do mobs, such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carng, handling, seeing, hearing, speaking,
understanding and carrying out simple iastions, use of jdgment, responding
appropriately to othersand dealing with changes in autine work setting. 20 C.F.R
§416.921(b).

Plaintiff contends the ALJ should haveuhd his aortic aneusyn to be severe

because he experiences chest pjaas gone to the emergency room for chest pain, ard is

treated with nitroglycerine and multiple bib@ressure medications. Plaintiff does npt
refer to evidence that$iaortic aneurysm sigmgantly limits physicalor mental ability to
do basic work activities. Moo@er, objective medical evidence indicates that his chest
pain is not caused Hbyis aortic aneurysm.

The ALJ expressly found Plaintiff's aorteneurysm not to beevere because it

resulted in no more than minimal functionalstrictions in basiavork activities. In

—+

support of this finding, the ALJ cited to dieal evidence that Plaintiff had sough

emergency room treatment for acute chesh,phis chest pain was similar to past

9%
e

episodes, diagnostic testing showed themeading aortic aneurysm remained unchang

and testing did not yield findgs to explain chest pain.The ALJ further relied on

Plaintiff's cardiologist’'s conclusion that Ptaiff's aneurysm did not require surgica
intervention, only follow-up in six monthsyhich Plaintiff did not do. The ALJ alsg
noted that Plaintiff's cardiopst recommended that Plaff stop smoking, but Plaintiff

was not interested in doing .solThe ALJ foundPlaintiff's lack of need for additional

-6 -
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follow-up with his cardiologist since March012 and lack of awst pain complaints

throughout 2013 except for dng a psychological inpatient stay to be significant.
Substantial evidence supports the ALdlstermination that Plaintiff's aortic

aneurysm is not a severe impairment.

C.  The ALJ Did Not Err in Weighi ng “Other Source” Evidence.
1. Legal Standard

In determining whether a claimant is disad, the ALJ considers all evidence in

the claimant’s case record.However, a claimant mussubmit evidence from an
acceptable medical source to establish thahdsea medically determinable impairme
or impairments. 20 C.F.R. 88 404.1513¢1)6.913(a), (d)(1). Only licensed physician
licensed or certified psychologists, liceds®ptometrists, licensed podiatrists, ar
gualified speech-language patbgists are considered “acceptable medical sourckes.”
A physician’s assistant is not an acceptahkdical source. Only “acceptable medic
sources” can be considered treating sairghose medical opinions may be entitled
controlling weight. SSR 06-03R006 WL 2329939at *2.

“Medical opinions are statements fronmygicians and psychologists or othe

acceptable medical sources thafiect judgments about the nature and severity of y
impairment(s), including your syptoms, diagnosis and progi® what you can still do
despite impairment(s), and wo physical or mental restrictions.” 20 C.F.H
88 404.1527(a)(2), 416.927(a)(2Because a physician’s assistant is not an accept
medical source, a statement by a physiciassistant is not a “medical opinion.” “Thg
fact that a medical opinion is from an ‘acceptable medical source’ is a factor that
justify giving that opinion grater weight than an opinidrom a medical source who is
not an ‘acceptable medical source.” S&RO03P, 2006 WI2329939, at *5.

However, “evaluation of an opinion fro a medical source who is not a
‘acceptable medical source’ depends om tbarticular facts in each case.’ld.

LN}

Information from “other sources” “may bed&d on special knowledge of the individu

and may provide insight into the severity tbe impairment(s) and how it affects th
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individual’s ability to functim.” SSR 06-03P, 2006 WL 29939, at *2. The ALJ may
consider evidence from “other sources,” including physicians’ assistants, regarding tr
severity of a claimant’s impairment and havaffects the claimant'ability to work. 20
C.F.R. 88404.1513(d), 416.913(d). ThA&J may discount testimony from “other
sources” if the ALJ gives reasons gama to the witngs for doing so.Molina v. Astrue
674 F.3d 1104, 1111 (9th Cir. 201®ale v. Colvin __ F.3d __, 2018VL 2909237, at
*2 (9th Cir. May 19, 2016).
2. Physician’s Assistant Robert Nordman

Plaintiff contends the ALJ erred by rejig the September 13, 2013 opinion of
Robert Nordman, P.A. PA Nordman opineattilaintiff is likely to be absent from
work 5 days or more per mdnand unable to complete &hour work day 5 days of
more per month due to his physical or nainpairments. PA Nordman further opined
that, compared to amverage worker, Plaintiff could lexpected to perform at less than
50% efficiency on a sustained basis. Hmsessed Plaintiffs mental limitations as
moderate for understanding carremembering short, simple instructions; slight fpr
carrying out short, simple instructionsydamarked for understanding and remembering
detailed instructions. PA Nordman staed ®laintiff uses “some THC for pain” and “no
other illicits per his admission.”

The ALJ gave PA Nordman’s treating so@ropinion no weight because it “

U7

largely unsupported, is without any anady®ther than referencing the claimant|s
marijuana use, and suggests impairment faatgr than suggestéy his own treatment
notes.” The ALJ noted th&A Nordman made assertioregarding Plaintiff's physical
impairments and said Plaintiffses marijuana for pain, butshireatment of Plaintiff has
been focused on Plaintiff's mtal health symptoms. Th&LJ cited to PA Nordman’s
treatment notes that were inconsistent \withopinion. These are reasons germane to [NP
Nordman.

Therefore, the ALJ did not err by givimgp weight to PA Nordman’s opinion.
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D. The ALJ Provided Clear and Convircing Reasons for Discrediting
Plaintiff's Symptom Testimony.

In evaluating the credibilitgpf a claimant’s testimony garding subjective pain of
other symptoms, the ALJ is required to engagea two-step analysis: (1) determin
whether the claimant presented objective madevidence of an ipairment that could
reasonably be expected to produce some degree of the pain or other symptoms :

and, if so with no evidence of malingerin@) reject the claimant’s testimony about th

severity of the symptoms only by giving speg clear, and convincing reasons for the

rejection. Vasquez v. Astryéb72 F.3d 586, 591 (9th Cir0Q9). “This is not an easy
requirement to meet: ‘The clear and convincing standard is the most demanding re
in Social Security cases.”Garrison v. Colvin 759 F.3d 995, 1@ (9th Cir. 2014)
(quotingMoore v. Comm’r of Soc. Sec. Admiaz8 F.3d 920, 92@®th Cir. 2002)).

To ensure meaningful review, the Alndust specifically identify the testimony
from a claimant the ALJ finds ha@o be credible and exptawhat evidence undermine
the testimony. Treichler v. Comm’r of Soc. Sec. Admin75 F.3d 1090, 1102 (9th Cir
2014). The ALJ must make findings “sufficientipecific to permit the court to conclud
that the ALJ did not arbitrarilgiscredit claimant’s testimony.Thomas v. Barnhar278
F.3d 947, 958 (9th Cir. 2002&ccord Tommasetti v. Astrub33 F.3d 10351039 (9th
Cir. 2008).

In making a credibility determinatioman ALJ “may not reject a claimant’s
subjective complaints basedlaly on a lack of objectivanedical evidence to fully
corroborate the claimant’s allegationsBray v. Comm’r of Soc. Sec. AdmiB54 F.3d
1219, 1227 (9th @i 2009). But “an ALJ may wgh inconsistencies between th
claimant’s testimony and his drer conduct, daily activities, and work record, amo
other factors.” Id. Further, the claimant is notgeired to produce objective medica
evidence of the sympto or its severity. Garrison, 759 F.3d at 1014. The ALJ mus
consider all of the evidence presented, including the claimant’s daily activities

location, duration, frequency, and intensitytbé& pain or other symptoms; factors th

-9-

e

alleg

e

quir

UJ




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

precipitate and aggravate the symptoms; éffeness and side effects of any medicati

taken to alleviate pain or other symptomeatment other than medication; any measu

other than treatment the claimant uses tieve pain or other symptoms; and any other

factors concerning the claimant’s functioiahitations and restrictions due to pain ¢
other symptoms. SSR 96-7p.

First, the ALJ found that Plaintiff's “edically determinable impairments coul

reasonably be expected to cause thegatlesymptoms.” Second, the ALJ found

Plaintiff's “statements concerning the intensipgersistence, and litmg effects of these

symptoms not entirglcredible.”

res

r

[®N

Plaintiff testified that he stopped wking because he was hearing voices and

having trouble concentrating. He also saiduas fired from his last job because he we
to the hospital for chépain instead of goingp work. Plaintiff testied regarding pain in
his back, neck, and both knees and said he hars aotator cuff. Heestified that when
he has chest pain, he usuallyes to the hospital, which ptedes working. In addition,
doctors want him to keep his blood pregssbelow 120, and working would cause h
blood pressure to rise. Plaintiff also testifthat he has suicidal and homicidal ideatior
and his medications causeif@e and hand tremors.

The ALJ noted that Plaintiffestified that he was able to move from Missouri
Arizona in October 2012 by himself andince moving to Arizona, he has bee
volunteering at a shelter. He reported tha20i2 he was volunteag in Missouri. He

also reported that he is able to mainthia personal care without assistance, grocs

shop, use public transportation, manage &wn finances, recreationally read, wat¢

television, and go fishing.

The ALJ found that Plaintiff gave incont@sat statements about his marijuana uj
and Plaintiff was noncompliant with hisgscribed medications.The ALJ noted that
Plaintiff has continued to smoke agaimaedical advice and has declined smokir
cessation treatment. The ALJ found that mRI#i“simply has not offered much of any

medical evidence of his physical impairmesince his alleged onset date.” The Al
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further stated that Plaintiff has sought treant primarily for mental health reasons, and

that, “other than ex¢étme situational reactions, the claimant’s treatment since his all¢gec

onset date has been regardsogial stressors and medication refills.” These are specific,

clear, and convincing reasong finding Plaintiff's statemets concerning the intensity
persistence, and limiting effects oee symptoms not entirely credible.

IT IS THEREFORE ORDEREDRhat the final decision of the Commissioner (
Social Security is affrmed. The Cledhall enter judgment accordingly and shd
terminate this case.

Dated this 21st day of July, 2016.

Ao S VW e

” Néil V. Wake
Senior United States District
Judge
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