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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Donald Routson, et al., No. CV-15-8286-PCT-DKD
Plaintiffs,
V. ORDER

Ryan Zinke, et al.,

Defendants.

Plaintiffs Donald Routson and RebedRautson appealed from an Interior Board
of Land Appeals’ opinion affirming the rejeati of their application to correct a patent.

(Doc. 25) The Court has jurigtion pursuant to the partiesbnsent to Magistrate Judg

11%

jurisdiction, 28 U.S.C. § 636), and is reviewing this appeal under the Administrative
Procedures Act. (Docs. 9, 22, 30) Bgarties have moved for summary judgment.
(Docs. 42, 44)
Factual and Procedural Background
In 1871, the relevant pion of Yavapai County, Ariana, was first surveyed by
S.W. Foreman. (AR 46) Albugh the record @3 not contain a complete and legible

in

copy of his field notes, it is undisputed tlratreman described a wash and cornfields
and adjacent to Section 2ZAR 54, 56, 81-92) His survemap appears to indicate a
field that is oriented northeast to southwastl straddles Sectior®d, 22, 27, and 28.

Dockets.Justia.com


https://dockets.justia.com/docket/arizona/azdce/3:2015cv08286/954422/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/3:2015cv08286/954422/58/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

(AR 40, 81, 111, 134, 442, 443]jis survey notes were agwed and the survey plat wa
officially filed in 1872. (AR 46)

In April 1913, Joseph Gantaretto filed a HomestdaEntry Application for 120
acres. (AR 437-39) The Application descdlibe land as “NEY4, SEY4, SEY4, SEY4, S
SWVi4, SEYa, S%, SEYa, SWY4" in Section @2 Township 16N. (AR 437-39) In
September 1914, he filed an Additional Hatead application for 20 acres described
“NY2, SW¥4, SEY2” in Section 22(AR 430-32) In 1916, Chmaretto filed notice of his
intent to make a final three geproof to establish claim the land. (AR 417-19) His
final proof was supported by testimony fromotwitnesses and Chiantaretto himse
(AR 400-12) His notice of intent was publishend he paid. (AR 3 413-16, 417-19)
In November 1916, the United States issaguatent to Joseph Chiaretto for the 140
acres described in the Application anddditional Application. (AR 53, 398)
(“Chiantaretto Patent”). All of the documenitsrolved in this process describe the lan
in the same way as the Applican and Additional Application.

In 1924, Sidney E. Blout resurveyed thiea. His field notes were approved
1926 and the resurvey plaias refiled in 1928. (AR 4@3-110, 282-87) The Blout
Survey was conducted “under Special Instauddi dated February 11, 1924.” (AR 28]
Those instructions are not in the recoithe BLM and IBLA concluded that this was
dependent resurvey. The Routsons characterized it as a resui®eg. 50) The Blout
Survey’'s map contains considerably moréaddhan the Foreman 8rey. As relevant
here, the Blout Survey map appears to slowasture that is @nted northwest to
southeast and straddles the southwest carh&ection 22 and the northwest corner
Section 27. (AR 39, 135, 280, 21

' The Routsons challenge this charactéigreof the Blout Surgy but do not full
explain the implications or osequences of these different characterizations, nor do
address the implications of a post-paiteurvey. (AR 53 at n.12; 508-12)

2 The Court notes that AR 281 was subniitire hard copy to the Court with hand

drawn lines on Section 22 but the shaded &a@t explained andoes not appear to
match the description of land in the Chiantaretto Patent.
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In 1964, the United States DepartmehiAgriculture’s Soil Conservation Service

prepared a conservation plan map fondlaowned by Harry dhantaretto (1964
Chiantaretto Map”). (AR 41275) It appears that someone hand-drew pastures
fence-lines onto this map buttihecord contains no explar@atior context for this map.

In January 1982, the Routsons acquit@dacres from Harry Joseph Chiantarettd
family (“Transferred Property”).(AR 122) It is undisputethat the Routsons purchase
and received 40 acres. Tlasquisition occurred without survey and the Transferre(
Property was described ashét South half of the Southst quarter of the Southwes
guarter, and the West half of the Southwastrter of the Southeast quarter of Secti
22." (AR 114, 122) Shorthafter purchasing the Transferred Property, the Routs
made improvements, includirige addition of an undergrod irrigation system, to land
outside the Transferred Property (“puded Property”). (Doc. 46 at 12:7-16)

The Disputed Property is divided intwo areas: Area A and Area B. Area |
falls entirely within Section 24s on the north and west sidéthe Transferred Property
is a sinuous shape that pgars to follow the north@st bank of the wash, and
encompasses 15.91 acres. Section B fallsinvilection 27, is south of the Transferrg
Property, most resembles a triangle in ghagnd encompasses 2.5 acres. (AR 2
Based on a review of the maps in the recdrdppears that there is a rectangular fie

that is aligned from the northwest to southeasl that spans Area A (northwest corne

Area B (southeast corner), and the Transferred Property (“Rectangular Field”). (Dog.

5at 2; AR 114)

In 1994, for reasons uslated to this matterthe U.S. Forest Servics

commissioned a survey that indied the Disputed Property. (Doc. 31 at 1 30; Doc. 46

12-13) This survey described the DispuRedperty as both distinct from the Transferre
Property and as excluded in the pat® the Chiantaretto family.Id)) In May 2000, the
Routsons submitted Smdltact Act applications for the Digged Property. (AR 259) In
August 2005, the Forest Service denied these applications. (AR 259)

and
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In October 2006, as part of thmsatter, the Routsons commissioned a sury
whose purpose was “to define two separaet$r of land [Area Aand Area B] bounded
by an existing barbed wireriee and established property bhdary lines.” (AR 257 at
9; 277)

In November 2006, the Routsons subrditeen Application for Corrective Patent

to correct the Chiantaretto patent pursuen#é3 U.S.C. § 1746. (AR 256-77) Th
Bureau of Land Management (“BLM”) denidbeir Application. (AR 157-61) Their
petition for a stay was granted. (AR 79, 138}, 149) The BLMs Interior Board of
Land Appeals (“IBLA”) deniedheir claim on appeal and oeconsideration. (AR 44-78
112-36, 143-47) The Routs® petition for reconsideration was denied as was th
request for Director review of ¢hiBLA decision. (AR 1-5, 17-27)

Plaintiffs filed this matter to cliange the BLM’s decision and the Coul
concluded that this challenge was goverrisd the Administrative Procedures AQ
(“APA"). (Docs. 25, 30)

Standard of Review

The Routsons have appeafenim an IBLA decision pursuant to the APA and both

parties have now moved for summary judgment. (Docs. 42, 44) In this proce
posture, the Court must decide “as a nmate law, whether the agency action i
supported by the administrative record and tise consistent with the APA standard ¢
review.” Occidental Eng’g Co. v. INS53 F.2d 766, 769 {oCir. 1985).

Under this standard of veew, this Court “shall . . set aside agency action
findings, and conclusions found to be . . .itaaoy, capricious, antaise of discretion, or
otherwise not in accordancatkvlaw . . . [or] unspported by substéial evidence in a
case.” 5 U.S.C8 706(2)(A), (EY This review “is narrow and a court is not to substitd

its judgment for that of the [IBLA].Nevertheless, the agency stexamine the relevan!

_® Plaintiffs contend this matter is govethby 5 U.S.C. § 706(2)(F) which applie
to situations involving a “trial de novo byelMeviewing court.” (Doc. 14 at 9) The Cou
Is unaware of any authority dh would permit a trial de mo and Plaintiffs have not
provided any. Accordingly, the Courtredudes this subseoti does not apply here.

-4 -

ey

%)

eir

—F

dure

[72)

f

—~ W0




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

data and articulate a satisfaigt explanation for its actiomcluding a rational connection
between the facts found and the choice mddaeviewing that explanation, [the Court]
must consider whether the decision was based consideration of the relevant factoys
and whether there has beertlaar error of judgment.”Motor Vehicle Mfrs. Ass'n of
U.S., Inc. v. State Farn63 U.S. 29, 43 (1983)Subject to certain narrow exception$

this Court’s review is limited tahe record before the IBLASw. Ctr. For Biological
Diversity v. U.S. Forest Send00 F.3d 1443, 1450 (Cir. 1996).
Analysis

The Court has carefully reviewed tlevidence in the admistrative record,
concludes that dispositive quiesis remain unanswered, and, therefore, remands|for
further development of the record.

The Blout survey, th 1964 Chiantaretto Map, atide 2006 survewll show the
Rectangular Field in apprariately the same locatidn.The Foreman Survey shows @
similar field but oriented from northeast to dowest. The Court’s review of the maps in
the record indicates that the Rectangulard=nrey be bounded bylls on the southwest
side. If so, then the Farean Survey would show thes$dls as under cultivation, a
conclusion so at odds with hosteading land use that it wouspppear to be an error
Mary D. Hancock 150 IBLA 347, 348-49 (1999) te=p butte would not have been
included in entry man’s applicationRamona & Boyd Lawserl59 IBLA 184, 194
(2003) (steep untillable hillside wouldave not have sl by entry man). Because
consideration of this issue st left to the BLM in thdirst instance, the Court will
remand this matter for further consideration.

The Courts notes that,tlie Foreman Survey was eneous about the Rectangular

Field, then the entirsurvey could be called into question remand. Accordingly, the

~ *There is another, undated maX in the reco(AR 279) It also appears that ja
third survey was conducted in 1987. (AR 278)

> The Court notes that theoRtsons did not raise thisgument in the Application
as a reason the Foreman Surwas incorrect. (AR 116-118)
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scope of remand must be to reconsiderBbhM’s conclusions about the entire Dispute
Property, not just the Rectangular Field.
For purposes of remand, the Court notes there are gaps in the record whig
does not support the Routsons’ claim in gehana to Area A of te Disputed Property
specifically. For example, thecord does not establish thtae Routsons have privity
with the Chiantaretto family s that they can assert stamglito pursue this correction
George Val Snow (on remandj9 IBLA 262, 265 (1984fdescribing requirement for
relationship between the patent error andliegpt). As the IBLAdecision noted, the
record also is devoid of grevidence that thentry man used Area A of the Dispute
Property. See Hancock150 IBLA at 348 & n.2;Lawson 159 IBLA at 195-96
(applicants presented affidés/ from the granddaughter diie original entry man, tree-
ring analysis dating the logs in tlwabin, and a photo of the corralBut seel964
Chiantaretto Map (straight and right-angle feioe on north side of wash). Moreove
there is no evidence thatethChiantarettos intended twansfer any portion of the
Disputed Property to the Routsons and tloeitRons have not explained how the curv
of Area A can be reconciled with the righmgges of the public land survey systénNor
have they explained how their allegationeofor, which encompasses nearly 50% of t
Transferred Property, can be reconciled wtlecedential IBLA cases where the err
correction covered one or tworpent of the patented landsee Hancockl50 IBLA at
348 (300 foot shift for 107 acre homestea&nally, the Routsoniave not explained

how they would propose to shift their lammd alleged that they are the successor-

interest to the shifted landdancock 150 IBLA at 353 (patent correction shifts acreage)).

The Routsons also argued that thé.ABopinion and theBLM decision were

flawed because they did not address thestiokel question of errcand did not address

® For example, thé—lancockapéillcatlon used the publiand survey system to
describe a curve around a butte: “SWNW1/4ANE1/4SE1/4, W1/2SW1/ANE1/4SE1/4
NW1/4ANW1/4SE1/4SE1/4, SW1/ASE1/4, SE1/ANW1/4SE1/4, S1/2NE1/ANW1/4SE
S1/2SE1/ASW1/4, S1/2NE1/4SE1/4SW1/4, SE1/4SW1/ASW
S1/2NE1/4SW1/4SW1/4, and NW1/ANE1/ASW8BW1/4.” 150 IBLA at 348. By
contrast, the Chiantaretto Patent simply S&EY4, SEYa, SEVASEYa, SY2, SWYa, SEYa4
SV, SEVa, SWYa, NY2, SWYs, SEY%".
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equitable considerations. The Court doeswiew the absence of magic words to be| a
fatal flaw, especially wén the content so clearly addresgesissue. Further, since there

was no finding of error, there was no ability address equitable questions. However,

because there will be new written findings on remand, these arguments are |moc

Because the Court concludes that remand is appropriate, the Routsons’ arguments ah

an incomplete administrative record are likewise MogDoc. 42 at 26-27)
Motion to Strike
In their reply, Defendants revisited thargument that the Quiet Title Act applies

to Plaintiffs’ claim. (Doc. 54 at 18) Pldifis moved to strike tis argument because th

11%

Court has already reviewed, and denied, dhggiment. (Doc. 55) Defendants responded
that this is a subject matterrigdiction argument that can baised at any time. (Doc
56) While that may be so,éhCourt does not review argumendssed for the first time
in reply. Moreover, the application of thd°A to this matter ighe law of the case anc
the Court notes that Defendants did not apfreat the denial of their motion to dismiss.
Accordingly, Plaintiffs’ motion will be denied as moot.

IT IS THEREFORE ORDERED denying Plaintiffs’ Motion for Summary
Judgment (Doc. 42) and denying DeferidarCross-Motion forSummary Judgment
(Doc. 44). This matter is remanded for further proceedings consistent with this Order.

IT ISFURTHER ORDERED denying Plaintiff's Motion taStrike as moot (Doc.
55).

Dated this 26th day of September, 2017.

-

_ David K. Duncan
United States Magistrate Judge

_ " The Court notes that the Routsonsver alleged any prejudice from an
incomplete record.
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