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et al Dog¢.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jerry Walke, No. CV-15-08288-PCT-JZB
Plaintiff, ORDER
V.

Emil Botezatu, et al.,

Defendant.

Pending before the Court are PIditgi Complaint for Damages (Doc. 1), an
Application to Proceed in Digtt Court Without Prepayingdes or Costs (&c. 2). The

Court will grant Plaintiff's Application. However, as detailed lmav, the Court will

dismiss Plaintiff's Complaint because his oiai are either time-barred or he failed {o

allege facts sufficient to state a claim foliee The Court will dow Plaintiff leave to
file an amended complaint.

I.  Application to Proceed in District Court Without Prepaying Fees or Costs

In Plaintiff's Application toProceed in District CouiVithout Prepaying Fees ol

Costs, he declares under penalty of perjugy bie is unable to pay the filing fee and oth

costs associated with thissea Plaintiff has presentedhdincial information to support

his Application. Giva Plaintiff's lack of significanincome and assets, the Court wi
grant his Application.
[I.  Screening IFP Complaints Pursuanto 28 U.S.C.8 1915(e)(2)

For cases proceeding forma pauperis, Congress provided that a district court
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“shall dismiss the case at any time if the ¢talatermines” that the “allegation of povert

Is untrue” or that the “action or appeal” is Yolous or malicious,” “&ils to state a claim

on which relief may be granted,” or “seek®netary relief against a defendant who |i

immune from such relief.28 U.S.C. 8 1915(e)(2)kee also Lopez v. Smith, 203 F.3d
1122, 1126 n.7 (9th Cir. 2000) (notirtgat section 1915(e) applies to afi forma
pauperis complaints, not merehhose filed by prisoners). osordingly, “section 1915(e)
not only permits but requires asttict court to dismiss aim forma pauperis complaint
that fails to state a claim.Lopez, 203 F.3d at 1127.
[ll.  Analysis of Plaintiff's Complaint

In his Complaint, Plaintiff asserts alaé for “theft and related offenses” an
intentional infliction of emotional distressagst Defendant Emile Botezatu. (Doc. 1

3-4.)' Plaintiff's claims are based on ttiellowing allegations: (1) Defendant stolg

Plaintiff's passport from him while Plaifitiwas in Romania in the summer of 2012

S

A\)”4

causing Plaintiff to obtain an emergency travel replacement passport and to be detain

and questioned by United States Custcansl Border Protection Officers; and (2)

“Plaintiff was warned, by persons he metilhvisiting his wife in Romania, that
[Defendant] made threats against him if Rl was to contact ICE about Defendant’

illegal presence and employment in Las Vega&d: dt 2-3.§

LIt is unclear whether Plaintiff seeks tssart his claims under Arizona or Nevada la
The Court will construe Plaintiff's “theft antlated offenses” claims a tort claim for
conversion under either Arizoraa Nevada law. To the extePlaintiff seeks to asser
criminal claims under either state’s laws, such claims do not &low private right of
action.

2 Plaintiff also attaches a 20@dmplaint filed in Nevada swftcourt, and asserts that he

“re-alleges each and every factual allegatiorsetsforth in the atthed Complaint . . .
and hereby incorporates samerbference, as if all were setrth fully herein.” (Doc. 1

at 2.) However, the attachedmplaint asserts criminal ctas under Nevada law that do
not allow for a private right of action, andaRitiff was not a party to, or alleged to br:

damaged by, Defendant’'s contlatieged in the 2004 commtd. Further, any causes o
action asserted in that complaint would, oVgryears later, be time-barred. Accordingl
Plaintiff's reference to the 200@bmplaint does not state aich for relief in this action.
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a. Plaintiff's Conversion Claim

The Court will dismiss Plaintiff's convaon claim as time-barred. Plaintiff’s
claim is subject to either a two- tiree-year statute of limitationsSee Ariz. Rev. Stat.
Ann. 8§ 12-542 (setting out two-yeaasite of limitations for tort claimsjfackson v. Am.
Credit Bureau, Inc., 531 P.2d 932, 934 (Ariz. Ct. Ap1975) (applyindA.R.S. 8§ 12-542
to a conversion claim){ev. Rev. Stat. 8 11.190(3)(c) (a three-year statute of limitati
applies to property torts su@s conversion, interferencdtlw contractual relations, ang
interference with prospective economic advantage).

Here, Plaintiff asserts claims based oa tiking of his passport, which he alleg¢
occurred in the summer @12—over three years before filing his November 27, 2(
Complaint in this case. (Dot.) Plaintiff does not set fdrtany allegations that show hi
causes of actions accrued after November202,2, or that the applicable statute {
limitations was tolled. Therefore, the Counll dismiss Plaintiff's conversion claim as
time-barred.

b. Plaintiff's Intentional Infliction of Emotional Distress Claim

The Court will likewise disnss Plaintiff's claim forintentional infliction of
emotional distress. To the extent Plaingifiserts that claim basen Defendant’s taking
of Plaintiff's passport, that claim is also gnbarred by the applicable two-year statute
limitations under Arizona and Nevada lawZecala v. Newman, 532 F. Supp. 2d 1118
1142 (D. Ariz. 2007) (applying two-year staudf limitations to an Arizona intentiona
infliction of emotional distress clai); Nev. Rev. Stat. 11.190(4)(exate Farm Mut.
Auto Ins. Co. v. Fitts, 99 P.3d 1160, 116(Nev. 2004) (recgnizing the “two-year statute
of limitations governing toractions brought in Nevada”).

Further, to the extent Pldiff's claim is based on hiallegation that “[m]ore than
a year ago,” Plaintiff was “warned” by tHiparties that Defendahiad generally made
“threats” against Plaintiff if Plaintiff contacted “ICE about Defendant’s illegal prese
and employment in Las Vegas,” such a genallabation is insufficient to state a clain

for relief.
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Rule 8(a) of the Federal Ras of Civil Procedure providethat to state a claim for
relief, a complaint must contain (1) “a shartd plain statement dhe grounds for the
court’s jurisdiction,” (2) “a short and plaistatement of the claim showing that th
pleader is entitled to relief,” and (3) “a demdadthe relief sought.” The complaint alst
must contain “sufficient factual matter, accepéedirue, to ‘state a claim to relief that
plausible on its face.”Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotirggll Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2@0). When the claims ka not crossed the ling
from conceivable to plausible, tmemplaint must be dismissedwombly, 550 U.S. at
570. “Determining whether a complaint stageplausible claim for relief will . . . be 3
context-specific task that requiréhe [district] court to draven its judicial experience
and common senselgbal, 556 U.S. at 679.

The complaint must also provide each aefent with a fair pportunity to frame a
responsive pleadingMcHenry v. Renne, 84 F. 3d 1172, 1176 (9th Cir. 1996). Eve
where a complaint has the faat elements of a cause of action present but scatts
throughout and not organizedana “short and plain statemt of the claim,” the Court
may dismiss the complaint foriliare to satisfy Rule 8 Sparling v. Hoffman Constr. Co.,
864 F.2d 635, 640 (9th Cir. 88). Dismissal of the complaint is appropriate if it is |
“verbose, confused and redunddhat its true substance, if any, is well disguiseq
Gillibeau v. City of Richmond, 417 F. 2d 426, 43(9th Cir. 1969).

To state a claim for intentional inflicthoof emotional distress, Plaintiff mus
establish that: (1) the conduct of defant was “extreme” and “outrageous”; (2
defendant intended to cause emotional relést or recklessly disregarded the ne
certainty that such conduct would result from his conduct; and (3) severe emo
distress occurred as a resfidefendant’s conductCitizen Publishing Co. v. Miller, 115
P.3d 107, 111 (Ariz. 2005Nelson v. Las Vegas, 665 P.2d 1141, ¥b (Nev.1993). The
acts must be “so outrageous in character sméxtreme in degreas to go beyond all
possible bounds of decency,dato be regarded as atrocioarsd utterly intolerable in a

civiized community.” Mintz v. Bell Atlantic Systems Leasing International, Inc., 905
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P.2d 559, 563 (Ariz. CApp. 1995) (quotation omitted)aduike v. Agency Rent-A-Car,
953 P.2d 24, 26 (Nev. 1998).

Here, although Plaintiff asserts thatf®edant’s conduct was done “intentionally
willfully, maliciously, recklessly, [and] for the purpose tmjure and damage the
Plaintiff,” Plaintiff's general #egation that he learned oftiteats” from a third party falls
short of the requirement that he assertudal allegations sufficient to show thg
Defendant’s conduct was “extrefhand “outrageous.” Accordingly, the Court will als
dismiss Plaintiff's intentional infliction of emotional distress claim.

V. Leave to Amend

The Court will give Plaintiff an opportunity, if heo chooses, to amend his

Complaint to make his claimdear, to show thathe applicable statutes of limitation
were tolled, and to othervesstate a claim for reliefSee Lopez, 203 F.3d at 1127 (wher
dismissing for failure to state a claim, “a dist court should graneave to amend if no
request to amend the pleading was made santadetermines that the pleading could n
possibly be cured by the allagmn of other facts”) (quotin@poe v. United Sates, 58 F.3d

494, 497 (9th Cir. 1995)). lany amended complaint Plaintiff files, he must ass
sufficient allegations to show that his claiascrued within the statutes of limitations g
the statutes of limitations were tolled. (Dat) Further, in accordance with Rule 8 (
the Federal Rules of Civil Procedure, Pldfntaust write out, in Bort, plain statements,
(1) the rights he believes were violated, (2) the name of the person or entity who vig

each right, (3) exactly velt that individual or entity didr failed to do, (4) how the actior

or inaction of that person or entity is ceated to the violation of each right, and (%

what specific injurywas suffered because of the otlp@rson’s or entity’s conduct,
Plaintiff should also clarify whether he assdiis claims under Arizona or Nevada law.

Plaintiff is warned that if he elects tite an amended complaiand if he fails to
comply with the Court’s instructions explainigdthis Order or the Federal Rules of Civ
Procedure, the action will bdismissed pursuant to semti 28 U.S.C. § 1915(e) and/o
Rule 41(b) of the Federdkules of Civil ProcedureSee McHenry, 84 F.3d at 1180
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(affirming dismissal with prejude of amended complaint théid not comply with Rule
8(a)); Nevijel v. North Coast Life Ins. Co., 651 F.2d 671, 67347 (9th Cir. 1981)
(affirming dismissal of amendezbmplaint that was equally a®rbose, confusing, ang
conclusory as the itial complaint”).

Accordingly,

IT IS ORDERED that Plaintiffs Applicationto Proceed in District Court
Without Prepaying Fees or s (Doc. 2) is granted.

IT IS FURTHER ORDERED that Plaintiff's Complaint (Doc. 1) is dismissed.

IT IS FURTHER ORDERED that Plaintiff is grantedeave to file an amended
complaint byMay 25, 2016

IT IS FURTHER ORDERED that if Plaintiff elects to file an amended
complaint, the complaint nganot be served until andnless the Court screens the
amended complaint pursuanta8 U.S.C. § 1915(e)(2).

IT IS FURTHER ORDERED that if Plaintiff elects not to file an amended
complaint byMay 25, 2016 the Clerk shall dismiss th&ction without further order from
this Court.

IT IS FURTHER ORDERED that Plaintiff's Motionto Allow Electronic Filing
by a Party Appearing Witho@an Attorney(Doc. 3) is denied as moot.

Dated this 25th day of April, 2016.

Honbrable Johrt Z. Bde
United States Mgistrate Jude




