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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Scott Aaron Breitenstein, No. CV-16-08016-PCT-DLR
Plaintiff, ORDER
V.

Carolyn W Colvin,
Defendan
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Plaintiff Scott Breitenstein appeals fina¢he final decision of the Commissioner (¢
Social Security (Commissioner), which denieid applications for disability insurancq
benefits and supplemental security incomiéhe Court affirms because the decision
the Administrative Law Judge (ALJ) is free legal error and supported by substant
evidence.

BACKGROUND

Breitenstein graduateddh school and worked inonstruction until Septembe

2007, when he sustained a backiry. (A.R 38, 53, 84.)He filed an application for a

period of disability and disability insure@ benefits on March 13, 2009, but was fou
not disabled in a Malc18, 2011 decision.Id. at 26.) On May 102011, Breitenstein
filed a second application for a period of didi#y and disability insurance benefitsldJ)
He also applied for supplemental setyumcome on Segimber 26, 2011.1d.) In both
applications, he alleged dtséity beginning Mart 19, 2011, when heas 36 years old,
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due to lumbar degenerative disceadise, status post laminectomid. &t 26, 38.)
After Breitenstein’'s applicationsvere denied on initial review and upo

reconsideration, he geested a hearing.ld( at 26.) On February 10, 2014, Breitenstei

appeared with his non-attornegpresentative and testified atvideo hearing before the

ALJ. (Id.) A vocational expert also testifiedld() On March 7, 201,4the ALJ issued a
decision that Breitenstein was not disabled ivithe meaning of the $@l Security Act.

(Id. at 23.) Thereafter, Breitenstein submittedv evidence and requested review of t

ALJ’s decision by théAppeals Council. Ifl. at 1.) The Appeals Council considered the

new evidence but denied Breitenstein’s reqtmsteview, making the ALJ’s decision thg
Commissioner’s final decision.ld() On February 1, 2016, Breitenstein sought reviq
by this Court. (Doc. 1.)
LEGAL STANDARD
The district court reviews only thosssues raised by the party challenging t
ALJ’s decision. See Lewis v. Apfe236 F.3d 503, 517 n.13tOBCir. 2001). The court

may set aside the Commissioner’s disability deieation only if the determination is

not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence th@aaonable person might accept as adeqt
to support a conclusion considey the record as a wholeld. As a general rule,
“[wlhere the evidence is susgtible to more thn one rational interpretation, one (
which supports the ALJ’s decision, té.J’s conclusion must be upheld.Thomas v.
Barnhart 278 F.3d 947, 954 (9th CR002) (citations omitted).
DISCUSSION

To determine whether a claimant is diem for purposes of the Social Securif

Act, the ALJ follows a five-step process. C(F.R. § 404.1520(a)At the first step, the

ALJ determines whether the claimant is ayigg in substantiabainful activity. 20
C.F.R. 8 404.1520(a)(4)(i). If so, the claim@&not disabled and the inquiry endsl.

At step two, the ALJ detmines whether the claimarttas a “severe” medically
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determinable physical or mental impairme8t404.1520(a)(4)(ii). If not, the claimant i

not disabled and the inquiry ends$d. At step three, thédLJ considers whether the

claimant’s impairment or combination ahpairments meets or medically equals an
impairment listed in Appendix 1 to Subparof20 C.F.R. Pt. 404. § 404.1520(a)(4)(iii).

If so, the claimant is automatically found to be disabliet. If not, the ALJ proceeds to
step four. At step four, the ALJ assessi@s claimant’s residual functional capacit
(RFC) and determines whether the claimardtis capable of performing past relevar
work. 8§ 404.1520(a)(4)(iv). Ko, the claimant is not disied and the inquiry enddd.

U

—

If not, the ALJ proceeds to the fifth anddl step, where he determines whether the

claimant can perform any othemwrk based on the claimant's RFC, age, education,
work experience. 8§ 404.1520(a)(4)(Jj.so, the claimant is not disabledd. If not, the
claimant is disabledld.

At step one, the ALJ founithat Breitenstein meetsehnsured status requirement
of the Social Security Adhrough December 31, 2012, andtiline has not engaged i
substantial gainful activity siecMarch 19, 2011. (AR. 29.) At step two, the ALJ foung
that Breitenstein has the following severgamment. degenerative disc disease of {
lumbar spine, status post laminectomyid.)( At step three, the ALJ determined th;
Breitenstein does not have an impairment@mbination of impairments that meets ¢
medically equals the severity of one of tiséed impairments in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404.1d. at 31.) At step four, thaLJ found that Breitenstein:

has the [RFC] to perform sedemntavork . . . except [he] can
occasionally climb ramps anstairs, but he cannot climb
ladders, ropes, or scaffoldfhe] can occasionally balance,
stoop, kneel, crouch, and crawl; [he] should avoid
concentrated exposure to teeme cold, vibrations, and
hazards, including movingnachinery and heights.

and

S

(Id.) The ALJ also foundhat Breitenstein is unable perform any of his past releva:r
nt

work. (d. at 37.) At step five, heever, the ALJ concluded that jobs exist in signific
numbers in the national economy that Breiteimscould perform, @ansidering his age,

education, work experience, and RF@. &t 38.)
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On appeal, Breitenstein makes four arguais: (1) the ALJ erred by finding that
Chavez v. Bower844 F.2d 691 (9th Cir. 1988) reqesr adoption of findings from thg
March 18, 2011 nondisability dision; (2) the ALJ improperly weighed medical opinign
evidence; (3) the ALJ improperly evaluated his criitip and (4) the ne/ evidence he
submitted to the Appeals Council requires remafikbc. 10.) The Court addresses each
in turn.
|. The ALJ Did Not Err in Applying Chavez

—

When there has been a final agenegision of nondisability and the claimar
subsequently files a new application,e tlprior administrative decision creates |a
presumption of continuing nondisabilitiee Chave8B44 F.2d at 693. To overcome this
presumption, the claimant “must provehamged circumstances’ indicating greater
disability.” 1d. Social Security Acquiescence IRg 97-4(9) provides guidance on thg

Chavezecision:

In order to rebut the presummmn of continung nondisability,

a claimant “must prove ‘chandecircumstances’ indicating a
reater disability.” In additiorthe court indicated that where
the claimant rebuts the presumption by proving a “changed
circumstance,” principles of res judicata require that certain

findings contained in the fihadecision by the ALJ on the
prior claim be given some sejudicata consideration in
determining whether the claimant is disabled . . . . The court
concluded that where the findecision by the ALJ on the
PI‘IO_I‘ claim, which found the claimant not disabled, contained
indings of the claimant'sresidual functional capacity,
education, and work experienc®@SA may not make different
findings in adjudicating the subguent disability claim unless
there Is new and material evidenrelating to the claimant’s
residual functional capacity, education or work experience.

AR-97-4(9), 1997 WL 742758 at *2. Omged circumstances may include: (1) a change

in the claimant’s age category, (2) an increasthe severity of impairments, (3) newl

N~

alleged impairments, or (4) a changehe Commissioner’s disability criteridd. at *3;
Chavez 844 F.2d at 693.

Breitenstein argues that the sevewfyhis impairments has increased since h

prior disability application.(Doc. 10 at 15.) The ALJ, hower, noted the existence of a

prior unfavorable administraév decision and, applyingCchavez and AR-97-4(9),
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concluded that Breitenstein had not showhanged circumstances material to the
determination of disability. (A.R. 26, 32.) Despite Bitenstein’s allegations of
worsening conditions, the ALJhoted that the recordhewed the same routine
conservative treatment and found “the lacknodre aggressive treatment or surgical
intervention suggests that [Bienstein’s] symptoms and limitaths were not as severe gs

he alleged.” 1. at 32.) Finding that Breitensteltad not overcome the presumption of

continuing nondisabilitythe ALJ gave significant weight the state agency medica
consultants from the prior application andrid that the objective medical evidence did
not support the alleged severdi/Breitenstein’s symptoms.d( at 37.)

The ALJ’'s decision is supported by substnevidence. In Breitenstein’s prio
disability claim, evidence shad that he underwent a laminectomy procedure in June
2008 to treat a herniatedsdiin his lower back. Iqd. at 33.) After surgery, Breitenstein
reported continued back pain but he trddtes condition consertigely with physical
therapy, injections, @pain managementld() Since then, Breitetein’s symptoms and
the objective medical findings remained essdly the same. His doctors maintained
medication management and have not meoended more aggressive treatmend. &t
34.) At follow up apointments between 2011 and13, Breitenstein’s physical

examinations and objectivenaging findings showed hisondition was unchanged; his

v

pain was under reasonable cohaind he did not want to chga his medication dosages.

D

(Id. at 35.) Although Breitenstecomplained in late 2011 ofeck pain, no changes wer
made to his treatment planld) Moreover, during the hearing on his second disabiljty
claim, Breitenstein did not complain thiis functional capacity was limited by neck
pain. (d.at 58-59.)

Further, Breitenstein tesed that he participated ta limited extent in daily

activities such as grocery shopping, drivimgoking, washing dishes, walking to the

—

mailbox, using the computesnd watching television.Id. at 32.) He also reported tha
he occasionally went fishingnd that his most recent fisly trip was one month before

the hearing. 1fl.) The ALJ properly foundhat this evidence vgainconsistent with a
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material increase in the severity of Beastein’s symptomsince March 2011, and
consistent with Breitenstein’s ability to perform sedentary work as stated in his pre
RFC assessmentld( at 31.) The Court finds no error.

II. The ALJ Did Not Err in We ighing Medical Source Evidence

Breitenstein next contends that the Amproperly discounted the opinion of Drj.

Kazmi, his treating physician. (Doc. 10 at)181 weighing medical source opinions, th
Ninth Circuit distinguishes among three types of physicians: (1) treating physicians
actually treat the claimant; \2xamining physicians, who amine but do not treat the
claimant; and (3) non-examirgmhysicians, who neither titeaor examine the claimant
Lester v. Chater81 F.3d 821, 830 (9t@ir. 1995). Generally, mre weight should be
given to the opinion of a treating phyisic than to the opions of non-treating
physicians.|d. However, a treating pisician’s opinion is entitle to contrdling weight

only if the opinion is well-supported by medigaacceptable diagnostic techniques and

not inconsistent with othesubstantial evidencen the case record.20 C.F.R. 8§

404.1527(d)(2), 416.927(c)(2). Where a tnegtphysician’s opinion is contradicted, it

may not be rejected without “specific and legitimate reasongiastgd by substantial
evidence in the recordLester 81 F.3d at 830. Howevdhe ALJ “neednot accept the
opinion of any physiciaif that opinion is brief, conckory, and inadequately supporte
by clinical findings.” Thomas278 F.3d at 957.

On April 21, 2011, during his first viswith Breitenstein, . Kazmi opined that
Breitenstein “is unable to wotk any capacity.” (A.R. 483.He noted that Breitensteir
was “unable to do activities because of the pdite is not sleeping well because of tk
pain. He has avoided drivirigr two years because of thembness and pain. Cortison
injections failed [and] [p]ain medicath has not helped, including Oxycontin an
morphine.” (d.) In a follow-upappointment on Juri2, 2011, Dr. Kazmstated that, due
to chronic pain and stica, Breitenstein was limited ®itting or standing for one hou
each per eight-hour shift and he would bsea from work moreghan three days pef
month. (d. at 483-91.)
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The ALJ properly assigned little vg#it to Dr. Kazmi’'s opinion about
Breitenstein’s inability to wik because that conclusiomas “an opinion on an issue
reserved to the Commissioner.Id.(at 35);see20 C.F.R. § 416.94d). Additionally,

the ALJ gave little weight to the remaindafr Dr. Kazmi’'s opinion because it was nqt

supported by objective evidenaad was inconsistent withehrecord as a whole. (A.R

35.) For example, Dr. Kazmi's treatmenbtes from November 6, 2012 state thjat

Breitenstein’s pain is “undereasonable control” and thgpatient does not want to

change the dosage.”ld( at 569.) In November 2013, Dr. Kazmi noted again that

Breitenstein’s pain was “ued reasonable control.”Id, at 1127.) TheALJ found that
Dr. Kazmi primarily summarized Breitensteirsabjective complaints but did not provid
objective findings to support his assessmenid. at 36.) The ALJ offered specific ang
legitimate reasons, supportdy substantial evidence, rfadiscounting Dr. Kazmi's
opinions, and the Court finds no error.
[ll. The ALJ Did Not Err in Eval uating Breitenstein’s Credibility

Breitenstein argues that the ALJ errecwaluating the credibility of his symptom
testimony. (Doc. 10 at 20.) In evaluainhe credibility of a claimant’s testimony

regarding subjective pain or other symptoms, Ath.J is required to engage in a two-ste

~=

P

analysis: (1) determine whether the claimamgsented objective medical evidence of an

impairment that could reasonably be exped®groduce some degree of the pain por

other symptoms alleged; and, (2) if thaseno evidence of malingering, reject the

claimant’s testimony about the severity oé tsymptoms only by giving specific, clea
and convincing reasons for the rejectiorasquez v. Astru&72 F.3d 586, 591 (9th Cir
2009).

Breitenstein testified that any movemgrovoked pain and numbness down hi

legs and back, which prevedtéim from cooking and engaging hobbies. (A.R. 32.)

He reported debilitating back @meg pain and said his medtions caused headaches apd

memory loss. Ifl.) The ALJ gave little weight this testimonyld.] The ALJ found that

Breitenstein’'s symptom testimony conflictedth his reported daily activities, medical
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records, and treatment plans. “One strardjdation of the credibilityof an individual's

statements is their consistgndoth internally and with ber information in the case
record.” SSR 96-7p, 1996 WB74186 at *5. Breitenstetestified that he occasionally
went grocery shopping, drowecar, cooked, washed disheslked to the mailbox, useo
a computer, watched televisicemd went fishing. (A.R. 32.Breitenstein also told Dr.
Kazmi that he experienced no sidffects from his medication. Id() Additionally,

Breitenstein’'s imaging studies showeaxhly minor degenerative changes and I
significant malalignment, no compressiomdiure, and otherwise normal upper fag
joint. (Id. at 34-35.) Lastly, Breitetsin refused referrals to psical therapy and a pair
management specialist.ld(at 515.) The ALJ therefore woluded that Breitenstein’s

testimony was not credible and thaid@nce undermined his complaintsld.(at 34.)

The ALJ gave specific, cleaand convincing reasons for this conclusion, which|i

supported by substantial evidencEhe Court finds no error.
IVV. New Evidence Submitted to the Appals Council Does Not Require Remand
After a final agency determination ofondisability, if “a claimant submits
evidence for the first time to the Appeal®udcil, which consider that evidence in
denying review of the ALJ’s decision, thewevidence is parbf the administrative
record, which the district court must coreigh determining whether the Commissioner
decision is supported by substantial evidend8reéwes v. Comm’r ofoc. Sec. Admin.
682 F.3d 1157, 115906(9th Cir. 2012). “Wder 42 U.S.C. §@b(g), in determining
whether to remand a case in light of newdewnce, the court exdames both whether the
new evidence is material todisability determination anghether a claimant has show
good cause for having failed to presdm new evidence tthe ALJ earlier.” Mayes V.
Massanarj 276 F.3d 453, 461 (9th Cir. 2001New evidence is marial if it bears
“directly and substantially on the matter in disput&ard v. Schweikel686 F.2d 762,
764 (9th Cir. 1982) (internal quotation andation omitted). The claimant must als
demonstrate “a reasonable possibility tha tlew evidence would have changed t

outcome of the administrative hearingMayes 276 F.3d at 462. To meet the gog
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cause requirement, the claimant must dernatesthat the new evidence was unavailal
at the time of the administragproceeding and explain why ti&l not seek the expert’s
opinion earlier. Id. at 463;Key v. Heckler754 F.2d 1545, 1551 t® Cir. 1985) (“If new

information surfaces aftehe Secretary’s final decisiomé the claimant could not have

obtained that evidence at the time o€ tadministrative proceéng, the good cause
requirement is satisfiedganchez v. Sec. dealth and Human Sery8812 F.2d 509, 512
(9th Cir. 1987) (holding thahe applicant lackedood cause to remand for consideratiq
of two psychological examations prepared after the digpnt’s disability determination
when the attorneknew of the applicant’'s memotgss but failed to explain why the
applicant had not requested a mental evalnabr pressed his mental impairment clai
at the hearing before ALJ).

Breitenstein submitted to the Appedl®uncil a six-page spinal impairmen
guestionnaire completed by Dr. Chad Hartleyluly 2014. (A.R. 112-77.) The report
indicated that Dr. Hartley treated Breitemstior neck problembetween May and July
2014. (d.) It also showed that Dr. Hartley wasthe process of scheduling Breitenste
for surgery. Id.) Breitenstein submitted this repaa the Appeals Council in Augus]
2014. (d. at 1171.) The Appeals Council consektithis informatbn and made it part
of the administrative record. Id¢ at 3.) The Appeals Coaih also reviewed medical
records from Panacea Brain and Spine dated 30ap014 through Jurig 2015, medical
records from Havasu Regional Medical Cerdated August 25, 2@ through February
10, 2015, and medical records frén Kazmi dated May 4, 20151d()

The Appeals Council found dh Breitenstein did nathow the new evidence wa
material to the disability determination besauthe new evidence pertains to treatme
occurring after the ALJ's Mah 7, 2014 decision. Id.) The new evidence did no
concern the relevant time between the alledjsdbility onset date iMarch 2011 and the
March 2014 decision date; therefore it diot provide a basis for changing the ALJ
decision because it would notveachanged the outcome ofetladministrative hearing.

(Id.)  Furthermore, Breitenstein lacks agb cause to remandbecause his neck
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examinations were prepared after his disability determinadiash he fails to explain why|

he did not request a neck avafion or press his neck impaent claim at the hearing

before the ALJ. The Court finds no error.
CONCLUSION

For the foregoing reasons, the ALJ's demn is free of harmful legal error ang

supported by substantial evidence.
IT IS ORDERED that the final decision of th€ommissioner of Social Security

iIs AFFIRMED . The Clerk shall enter judgment aodiogly and terminat this case.
Dated this 30th day of November, 2016.
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