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2
3
4
5
6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Judy Christoffersen, No. CV-16-08055-PCT-JJT
10 Plaintiff, ORDER
11 .
12| Hardeep Singh Malhgt al,
13 Defendants.
14
15 At issue is Plaintiff Judy Christoffeen’s Motion for Sactions and Default
16| Judgment (Doc. 59, Mot.), to which Defendants MD Truckiardeep Singh Malhi, and
17|l Karamijit Malhi filed a Response (Doc. 60, Rgspnd in support olvhich Plaintiff filed
18|l a Reply (Doc. 61, Reply). The Court elettsresolve Plaintiffs Motion without oral
19| argumentSeelLRCiv 7.2(f).
201 1. BACKGROUND
21 Defendant Hardeep Singh Malhi was théesowner of Defendant MD Trucking
22| and one of only two employeeSn November 2, 2013, Mr. Malhi was driving a tractar-
23| trailer owned by MD Truckingand crashed into Plaintiff'sehicle. According to the
24| accident report, Defendantsutk collided with the rear ption of Plaintiff's vehicle,
25| which was estimated to beatrelling 20 miles per hour lmev the speed limit. The car
26!l which was being driven by &htiff's husband, rolled repeadly upon inpact. Although
271l Mr. Christoffersen purportedly ghhe was fine after the accident, he was airlifted to the
28|l nearest hospital.
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On November 13 and 2@013, MD Trucking’s isurance company, Nationd|

Casualty Company, sent ladeacknowledging Rintiff's injury claim to Plaintiff's
counsel. On November 16, 28, Mr. Christoffersen died®n January 14, 2014, Nationg
Casualty was informed of MChristoffersen’s death amdmmunicated that information
to Mr. Malhi.

On January 24, 2014, Mr. Nha transferred real estateldings to his brother-in-
law. On February 3, 2014, Plaintiff seMr. Malhi and MD Trucking letters of
preservation by certified and First Class nd@imanding they retain documents related
the impending litigation. Although Plaintiffsounsel sent such letters to the corrg
address, they were returned unclaimedJune or July 2014, Mr. Malhi dissolved ML
Trucking and shredded and disposédll of its records and files.

On October 23, 2015, Plaintiff filed h&@omplaint in the Sup®r Court of the
State of Arizona alleging negligence, negligepee se negligent hiring and supervision
statutory violations, and wngful death. (Doc. 1 Ex. 1Qn March 21, 2016, Defendant
removed the action to this Court purstito 28 U.S.C. § 1441. (Doc. 1.)

In subsequent discovery, MD Truckingléa to provide any dagnents relating to
its business operations in any form. MD Tkimg’s only document production consiste
of a copy of the relevant insurance policy. However, in its written responses,
Trucking stated that it flowed the Federal Motor @aer Safety Regulations
(“FMCSR?”). On the other hand, in his Rule BY{g) deposition, Mr. Mki stated that he
does not know what the FMCSR are, askeat tthey be explained, stated that M
Trucking did not follow FMCSR hiring regwments, and was unable to assg
compliance with other FMCSR regulationBlaintiff then filed this Motion.
. LEGAL STANDARDS

District courts may impose sanctions ast jgd their inherent power “to managg

their own affairs so as to achieve thalety and expeditiouslisposition of cases.”

' The Court acknowledges that Mr. Malis not a native English speaker and

Defendants’ argument that his depositioanscript may not accurately reflect hi
testimony or the facts therein. (Resp. at 2.)
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Chambers v. NASCO, Incd01 U.S. 32, 43 (1991kee also Unigard Sec. Ins. Co.
Lakewood Eng’g & Mfg. Corp982 F.2d 363, 368 (9th Cit992) (excluding evidence as

a sanction for spoliation). This power indes the “broad discretion to make . .|.

evidentiary rulings conducé/to the conduct of a fair and orderly trialUnigard, 982
F.2d at 368 (internal quotation and citation omitted).

The district courts’ inherent power &anction may be invoked in response
destruction of evidence. If a g breaches its duty to pese evidence, the opposing
party may move the court to sanction the responsible paey.ld.at 365. At courts’
disposal are three methods of sanction. Farsturt can instruct the jury that it may dra
an inference adverse to the party or wsseesponsible for destroying the evider®ee
Glover v. BIC Corp.6 F.3d 1318, 1329 (9th Cir. 98). Second, a court can exclud
witness testimony regarding the destroyetlence proffered by the responsible part
Id. Finally, a court may dismiss the claim thfe party responsible for destroying th
evidence or grant daf#t judgment to te opposing partyAllstate Ins. Co. v. Sunbean
Corp., 53 F.3d 804, 806-0f7th Cir. 1995)see also Chamber§01 U.S. at 45 (“outright
dismissal . . . is a particularly severe gsamg yet is within the court’'s discretion”);
Alexander v. Nat'l Farmers Org687 F.2d 1173 (8tRir. 1982) (dismisdaof claims is a

severe sanction and may be warranted for “gewas” destruction of evidence); Fed. R.

Civ. P. 37(e) (“If electronically stored infoation that should have been preserved in {
anticipation or conduct of litigation is lostdaise a party failed to take reasonable st
to preserve it . . . the court [may] digsithe action or enter a default judgment”).

A party’s destruction of evidence need e in “bad faith” to warrant a court’s
imposition of sanctionsGlover, 6 F.3d at 1329Jnigard, 982 F.2d at 368 n.2. District
courts may impose sanctions against a pdréy merely had notice that the destroys
evidence was potentially Isvant to litigation.See Glover6 F.3d at 1329Akiona v.
United States938 F.2d 158, 161 (9th Cir. 1991). However, a party’s motive or degre
fault in destroying evidence is relevant what sanction, if any, is imposeslaliotis v.
McNeil, 870 F. Supp. 1283291 (M.D. Pa. 1994kee also In re Napster, Inc. Copyrigh
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Litig., 462 F. Supp. 2d 1060, 1078.D. Cal. 2006) (the court should “impose the ‘lea
onerous sanction’ given the erteof the offending party’s fdt and the prejudice to the
opposing party”).

1. ANALYSIS

In resolving Plaintiff's Motion, the Couis required to determine whether or n¢
Defendants had a duty to preserve the reciraiswere destroyed and, if so, when. If tf
Court determines that Defendaritad a duty preserve, it must then decide what sang
Is appropriate for noncompliance. T@eurt will analyze each in turn.

A. Duty to Preserve

Before addressing each requested sanctlo,Court must address Defendant
duty to preserve the missing evidence. miii argues that the duty to preserve wa
triggered on November 2, 2013, when thastr occurred. (Mot. at 11.) Plaintiff argus
that such notice—and thus, Defendants'ydtd preserve—was further bolstered K
Defendants’ insurance company’s letters sanNovember 13 and 20013; Defendants’
subsequent knowledge of Mr. @toffersen’s death; and Plaintiff’'s counsel’'s attempts
deliver notices of preservation on Februar014. (Mot. at 11-12.) Defendants contef
that they were unaware of any pendingiral when destroying the records and we
therefore under no duty to pregetthem. (Resp. at 3-4.)

It is well established that the “duty fwreserve arises when a party knows
should know that céain evidence is relevant fwending or future litigation.Ashton v.
Knight Transp., In¢.772 F. Supp. 2d 77300 (N.D. Tex. 2011)Morford v. Wal-Mart
Stores, InG.No. 2:09-cv—02251-RLH-PAI2011 WL 635220, at3 (D. Nev. Feb. 11,

2011) (the duty to preserve is triggered “not only during likigg but also extends to the

period before litigatin when a party should reasonaldgow that ewdence may be
relevant to anticipated litigation”)'he Ninth Circuit has not expressly defined the te
“anticipated litigation,” and trial courts have craftetious formulation®f when a party
“should know” that the evidence mée relevant to future litigationn re Napster 462

F. Supp. 2d at 1068Vorld Courier v. BaroneNo. C 06-3072 TEH2007 WL 1119196,
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at *1 (N.D. Cal. Apr. 16, 2007}ynix Semiconductor Inc. v. Rambus, Jido. C—00—

20905 RMW, 2006 WL 565893t *21, 24 (N.D. Cal. Jan. 5, 2006) (finding that

litigation became “probable” wan counsel was selectedyerruled on other groungdi
re Hitachi Television Optical Block Casedlo. 08CV1746 DMS NLS, 2011 WL
3563781, at *1 (S.D. Cal. Aug. 12, 201Ameripride Servs., Ina. Valley Indus. Serv.,
Inc., No. CIV S-00-113 LKK/JFM2006 WL 2308442, at *4E.D. Cal. Aug. 9, 2006)
(placing the anticipated litigation date twhen a potential aim was identified).
Regardless of the precise terminology empipyeourts recognize that once a potent
dispute matures to the point that litigationynveell follow, relevantevidence should be
preserved.

In the current instance, it is unequivotiat Plaintiffs’ Complaint was not filed
until 15 to 18 months after Defendants diged MD Trucking andlestroyed the recordg
associated with it. On the other hand féhelants had uncontroverted knowledge of t
incident. Not only was Mr. Malhthe driver of the truck thatrsick Plaintiff's vehicle, he
was the owner and operator D Trucking. Defendants reised multiple notifications
from their insurance copany regarding the injury ctas and Mr. Christoffersen’s
eventual death. It is hatd imagine a set of circumstags—personal injury resulting in
loss of life—more likely to reduin litigation. While Plaintiff sent multiple letters of
preservation to Defendants that went udttely undelivered, the non-delivery of thos

letters is suspicious. At any rate, the Gdimds that Defendants had knowledge of
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potential claim and, regardless of any bass acumen or lack thereof, should haye

known that any records relatiig MD Trucking may be relant to that claim. Thus,
Defendants had a duty to preserve their redociments that was triggered prior to M
Trucking's dissolution and document destruction.

B. Default Sanction

Plaintiff argues that the destroyed reto are necessary to establish alleged

violations of the FMCSR which ardeterminative ttver negligenc@er seclaims. (Mot.

at 8-9.) Plaintiff further contends that thecords are necessary poove her negligent
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hiring, training, supervision, and retentiomaiohs and their destruction warrants default
to those claims. (Mot. at 9-11.) Defemdlaesponds that neither Rule 37(ef the
Federal Rules of Civil Procedure nor theu@ts inherent powers authorize sanctior
because Plaintiff failed to address the relevfantors, identify anyrejudice, illustrate
the requisitemens reaor demonstrate the relevancytbé destroyed documents. (Res
at4-9.)

When considering a default sanction irspense to spoliatio of evidence, the
court must determine “(1) the public’'s intstdn expeditious resolution of litigation
(2) the court’s need to manage its docket¥;ttig risk of prejudie to the party seeking
sanctions; (4) the public polidavoring disposition of casem their merits; and (5) the
availability of less drastic sanctionsvalley Eng'rs Inc. v. Elec. Eng’'g Gol58 F.3d
1051, 1057 (9th Cir. 199&citation omitted). This multi-factaiest is not “a mechanica
means of determining what discovery sanctiojust,” but rather “a way for a district
judge to think abauwhat to do.”ld.

The first two factors favor dault judgment. Both the plib and judicial interest
in expeditious resolution is affected by Dadants’ failure to preserve evidence, tf
resulting delay caused by internal discovergpdies, circuitous efforts by Plaintiff tg
confirm and otherwise obtain discoveand the instant motion for sanctioi@ee Leon
464 F.3d at 958 n.5. Theitth factor—prejudice—*looks to whether the spoliatin
party’s actions impaired the napoliating party’s ability to gao trial or threatened to
interfere with the rightfuecision of the case.’eon v. IDX Sys. Corp464 F.3d 951,
959 (9th Cir. 2006) (citation arfstackets omitted). It is appantethat Plaintiff has been
prejudiced by the spoliation of any and r@tords regarding MOrucking’s operations,
both in regards to the relevant instance atigkrwise, and the Cduconcludes that the
spoliation will force Plaintiff to rely on *
464 F.3d at 959 (quotation daed). Although Defendants argogherwise, the destroyed

isomplete and spotty’gvidence at trialLeon

? As Plaintiff notes, Rule 37(e) has be Iaaed to all records, not just electroni
ones, as Defendants ar e e.g.surowiec v apltal Title Agency, In@90 F. Supp.
2d 997, 1005 (D. Ariz. 201
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records regarding compliance with regulae-such as those redgang daily driving
limits, truck and brake maintenance, amy ather personnel aquipment issues—are
unequivocally relevant to Plaintiff's claim$§he fourth factor, as always, weighs agairn
a terminating sanction, as doing so precludessalution based on merAs to the fifth
factor, and as discussed below, an adverfance sanction is available in place of
case-dispositive one.

Applying the five-factor test, the Cournfis entry of defaulfudgment to be too
drastic. See Goodman v. Praxair Servs., Jn632 F. Supp. 2d194, 519 (finding
terminating sanction inappropriate where tpelisiting party did not act in bad faith). |
is impossible to unequivocally state—as Defenid@o—that the records are irrelevant
Plaintiff's claims, because thegecords have been destrdy@&leither Plaintiff nor the
Court can ascertain their ultimate relevanebgther it be inculpaty or exculpatory.
Thus, the Court acknowledges the prepedicaused by the lack of operational al
compliance records available Rdaintiff—particularly in terms of her negligenper se
claim, as well as those based in part owhole on statutory compliance, or hiring an
supervision practices. However, the Comtist also acknowledge the organization
structure of MD Trucking. Mr. Malhi, who ia party to the action and available for bo
deposition and evidentiary testimy, was the driver of theuck, owner of MD Trucking,
and one of only two MD Trucking employe MD Trucking onlyowned one truck,
which was jointly driven wh both employees taking shifts behind the wheel.
analogy, Mr. Malhi was th€hief Executive, Operations, and Compliance Officer f
MD Trucking, as well as 3@ of its employee base. #$liknowledge regarding MD
Trucking’s compliance with any statutoryhgmme, hiring practicesupervision duties,
and general operations can pdigiaeplace the very evidenceahPlaintiff seeks. In sum,
the spoliation that occurred here does notdioise a rightful determination of the mattg
such that the drastic remedy of default ppr@apriate. However, because Plaintiff mu

rely on incomplete and spot&ywidence without the documerthat were destroyed during
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MD Trucking’s dissolution, th&€ourt will move to considerm lesser sanctions for that

harm.

C. Adverselnferencelnstruction

Alternatively, Plaintiff requests an adveisgrence jury instruction. (Mot. at 14.
Defendants reiterate their arguments thafteBéants did not have actual notice of
potential claim and echo that the records ao¢ relevant to Plaintiff's claims ano

therefore cannot cause prejudice. (Resp. at 8-9.)

“When a party is prejudiced, but not pagrably, from the loss of evidence that

was destroyed with a high degree of aldiity, a harsh but lessxtreme sanction than
dismissal or default is to permit the facdder to presume that the destroyed evider
was prejudicial."Rimkus Consulting Grpinc. v. Cammarata688 F. Supp. 2d 598, 61]
(S.D. Tex. 2010). “[A]party seeking an adverse irdace instruction based on th
destruction of evidence musttaslish (1) that the party hang control ovetthe evidence
had an obligation to preserve it at the timevés destroyed; (2) that the records we
destroyed with a culpable state of mind; #Bgdthat the destroyed evidence was releva
to the party’s claim or defense such that a reasonable trier of fact could find that it

support that claim or defensedamilton v. Signature Flight Support CoyNo. C 05-

0490, 2005 WL 381423, at *3 (N.D. Cal. Dec. 2@005) (citation omitted). Having
already addressed factors one and three—and found for Plaintif—the Court moy
culpability.

“Courts have not been uniform in defining the level of culpability—be
negligence, gross negligence, willfulnesspad faith—that is requed before sanctions
are appropriate for evidence destructioAshton 772 F. Supp. 2cat 800 (citation
omitted). In the Ninth Circuitia party’s destruction of eésence need not be in ‘bag

faith’ to warrant a court’s imposition of sanction$i’ re Napster 462 F. Supp. 2d at

1066 (citingGlover, 6 F.3d at 1329). The Ninth Circuit$hastructed that district courts

may impose sanctions against a spoliatingtypghat merely had “simple notice o

‘potential relevance to the litigation.Glover, 6 F.3d at 1329 (quotingkiong 938 F.2d
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at 161). Nevertheless, “a party’s motive or @éegoof fault in destroying evidence i
relevant to what sanction, if any, is imposdd.te Napster462 F. Supp. 2d at 1066—67
The Ninth Circuit has also yet to clararticulate the degree of culpability

necessary to warrant an adverse inference instru@i&nC. v. Mercury Interactive LL.C

No. 3:07-CV-02822N4HA, 2012 WL 3277165 at *10 (N.D. Cal. Aug. 9, 2012).

However, courts have found that an adegensference instruction may be warrante
where the destruction was eithitlful or grossly negligentin re Napster462 F. Supp.
2d at 1078see also Lewis v. Rya@61 F.R.D. 513, 52{S.D. Cal. 2009)Karnazes v.
Cnty. of San MatedNo. C 09-0767 MMC (MEJ), 2019/L 2672003, at2 (N.D. Cal.
July 2, 2010) (“Anadverse inference instruction miag appropriate where a party’s bg
faith or gross negligence has resulted in eitherspoliation of evidence or failure to tur
over relevant evidence.”).

As discussed above, Defemtds destroyed all MD Trucking-related documen
that they had a duty to preserve. Defendaaitshe very leasshould have known such
documents would be relatedday subsequent claim, even if in their favor. The timing
Defendant’s transfer of assets to his beotin-law—within days after he learned ¢
Mr. Christoffersen’s death—is at least cinestantial evidence of Defendant’s awarene
of potential liability and intent to avoid. Defendants’ conduct amounts to gros
negligence, if not willfulness, which is sufficient culpability to justify an adve
inference. Therefore, the Court finds arverde inference instrtion to be warranted.
The parties shall submit proposed adverserémiee instructions with the other jury
instructions to be filed before trial.

D. Monetary Sanctions

Plaintiff also requests an award of ateys’ fees and costs incurred as a result
Defendants’ alleged miscondueind in bringing the instant Motion. (Mot. at 14
Defendant responds that evénspoliation sanctions are applied, Plaintiff failed f
articulate any legal basis for awarding fewsshow the requisite bad faith needed

assess such fees. (Resp. at 10.)
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Monetary sanctions may be imposedené one party has wngfully destroyed
evidenceSee, e.g., Nat'l Ass’'n of Riation Survivors v. Turnage 15 F.R.D. 543, 558
(N.D. Cal. 1987). Plaintiff clans that she is entitled to haftorneys’ fees associated wit
bringing this Motion, but ta Court finds that monetary sanctions are unwarranted h

Plaintiff has not made a conclusivdnosving of bad faithand Defendants were

forthcoming regarding the lack of documentsi @lid not otherwise forestall litigation of

delay discovery. Without any evidence ofdbfaith or a higher andard of knowing
culpability, the Court will deny Plaintiff's request for monetary sanctions.
IV. CONCLUSION

After receiving multiple noticeeegarding Plaintiff's injuryclaims and the severity
of the accident, Defendanth@ild have known to preservtheir records, even afte

choosing to dissolve MD Trucking. Nonethede Plaintiff has faile to presenevidence

that the destruction of recadr the dissolution of the sgpany were done in bad faith|

Without such evidnce, Plaintiff's Motion for sanctiorfer spoliation ofevidence will be
denied with respect to the requests d@fault judgment and motay sanctions, but
granted as to the request for an adverse inference instruction.

IT IS ORDERED granting in part and denyy in part Plaintiff Judy

Christoffersen’s Motion for Sanctions ancfault Judgment (Doc. 59). Plaintiff is naot

entitled to default judgment @anonetary sanctions but istéled to an adverse inferencs
instruction at trial, which the partisball propose at a later specified date.
Dated this 20th day of June, 2017.
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