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States of America

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kaori Stearney, No. CV-16-08060-PCT-DGC
Plaintiff, ORDER
V.

United States of America,

Defendant.

Plaintiff Kaori Stearney, guardian of tlestate of R.H. and administrator of the

estate of Yuki Hirayama, has sued the EditStates, alleging that the Navajo Natiq
Police Department caused a drunk driver tolcia® the Hirayama family’s van and Kil
three members of the family.Doc. 59. Plaintiff brings claims for wrongful death
negligence, and negligent infliction of enwotal distress under the Federal Tort Clain
Act (“FTCA”). Id. Defendant has filed a motionrfeummary judgment, and Plaintif
moves to exclude one of Defendant's experB¥ocs. 92, 106. The motions are full
briefed and oral argument will not aid the Casidecision. Fed. FCiv. P. 78(b); LRCiv
7.2(f). The Court will grant the motion feummary judgment in part and deny th
motion to exclude the expert.
l. Background.

The following facts are undisputed. @®farch 28, 2014, at 9:41 p.m., Navaj

Nation Police Sergeant David Butler observepgick-up truck run a stop sign in Tubs

Doc. 119
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City, Arizona. Doc. 109 at 119. Butler activated his emergency lights and sirg
initiate a traffic stop, but the truck’s driver, Kee Brown, refused to stdp.Butler soon

lost sight of Brown’s truck and detivated his lights and sirenld. At 9:45 p.m., a

citizen approached Butler’'s vehicle and mf@d him that the same truck was driving

erratically and had hit achool yard’s fenceld.; Doc. 93-2 at 29-30. When Butler sa

Brown again at 9:46 p.m., he reactivated llgbts and siren. Doc. 109 at 120. Brown

fled in his truck, making his way to the damind lane of Highway 160 at milepost 32
Doc. 93-2 at 19.

Brown accelerated to speedseixcess of 100 m.p.h., weagim and out of traffic.
Seeid. at 19-20; Doc. 109 at 120. Butler’s police truck had governor that kept it from
going faster than 98 m.p.h. Doc. 93-2 at2%4- Butler testified thate ended his pursuit
between mileposts 323 and 3&%en he judged that Browmas about 0.75 miles ahea
of him and pulling away.Doc. 93-2 at 23. Butler téed that he catinued following
Brown to monitor his location, and drove fast as possible with his siren and ligh
activated.|d. at 22-24; Doc. 109 at 35.

The terrain between milepss344 and 345 obstruct@&ltler's view of Brown’s
taillights. Doc. 93-2 at 35-36 When Butler camaround a curve ahnilepost 345, he
decelerated because he saw a vehiwtarby on Indian Route 6011ld. at 36-37.
Quickly determining that the vehicle was Bybwn’s pick-up truck, he accelerated aga
and continued east dtighway 160.I1d. at 37. At about 10:03 p.m., Butler arrived at t
scene of a vehicle accidenéar milepost 346.51d. at 38; Doc. 109 at 33. Brown ha
crossed into oncoming traffiand caused a headraollision with the Hirayama van,
Doc. 109-3 at 15. Five pelapdied in the accident. Bwn, who had a blood-alcoho
level of 0.267, was killed algnwith his passenger. Doc. 1@%t 25, 32. R.H.’s father,

mother, and brother also were killeldl. at 25-26.
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. Plaintiff's Daubert Motion.

Dr. Joseph Peles, Ph.D., is a bioengivaéh background and training in accider
reconstruction. Doc. 93-2 at 82. Dr. Retpined about Brown’enpact speed, Butler’s
proximity to the accident when it occurrethe reason for Mr. Hirayama’s left-turr
maneuver before impact, and the linessaht for the three \ecles involved. Id.
at 88-93.

Under Rule 702, an expert may testify e basis of “scientific, technical, of

other specialized knowledge” if it “will asdi the trier of fact to understand the

evidence,” provided #h testimony rests on “sufficierfacts or data” and “reliable

principles and methods” and “the expers maliably applied the principles and methot

s

to the facts of the case.” Fed. R. Evi@27a)-(d). The proponent of expert testimony hias

the ultimate burden of showing that the axpe qualified and the proposed testimony
admissible under Rule 70Zee Lust v. Merrell Dow Pharm., Inc., 89 F.3d 594, 598 (9th
Cir. 1996). The trial court acts a gatekeeper to assurattbxpert tegtnony “both rests
on a reliable foundation and is redat to the task at hand.Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 597 (1993).

Plaintiff challenges Dr. Peles’ opinion redag lines of sight. Doc. 106. Butler

testified that he last saw Brown’'s velgicbetween mileposts4d and 345, yet R.H.

testified that her father anddiher saw police lights just beformpact at milepost 346.5,

Doc. 93-2 at 90. Dr. Pelessited the relevant stretch dighway 160 and concluded that

the terrain creates a positioning scenariavimch Butler could not see Brown yet th
Hirayamas could see Butletd. at 90-91. Plaintiff does not challenge this conclusion.

Dr. Peles then considered whethéére documents, physical evidence, al
testimony could support a cdasion that the three vehiclegere positioned in that way
on the night of the accident. Doc. 93291-93. Relying on calculations based (
locations, speeds, and rates of decelerafionPeles concluded th#tis scenario was
possible. Id. at 91-92. Such a scenario wouttkan that Brown could not have see

Butler's emergency lights for at least 56.4 seconds before imjghcit 92.
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Plaintiff does not challenge the relevaédr. Peles’ opinioror the reliability of
his principles and methodsSee Doc. 106. Plaintiff instead contends that the data
which Dr. Peles relies to calculate biginion are uncertain or unreliabl&ee id. at 3-6.
Defendant counters that these arguments dgloetoveight of Dr. Peles’ opinion, not to it
admissibility. Doc. 116 at 5-8.

Plaintiff emphasizes that Dr. Peles lackgdence that estabhgs, with certainty,
Butler’s location when he lost sight of Braig truck, the specific location where Butle
began decelerating, Butler’s ratef deceleration, and the diate Butler travelled at 40
m.p.h. Doc. 106 at 3-6. And yet Dr. P&lassumptions on each of these points fi
support in the record.Butler testified that he lostgit of Brown near a general stor
between mileposts 344 and 345 and thatbkgan decelerating at a curve near t
intersection with Indian Roet6011. Doc. 93-2 at 3335-86; Doc. 106 at 32-33.
Dr. Peles acknowledged that identifying precise rate of deceleration would b
impossible, so he used a typical rate of-foiction braking. De. 106 at 29-31. And
Butler testified that he slowed down fonly a few seconds before accelerating ag:
once he passed Indian Route 6011. @32 at 85-86; Doc. 109 at 48-52.

Although the Court might beequired analyze the sufficiey of thisevidence and
the reasonableness of Dr. Pelassumptions more fully if heas going to testify before
a jury, there will be no py trial in this FTCAcase. 28 U.S.C. § 240Brown v. United
Sates, 993 F.2d 881 (9th Cir. 1993) (“a pattyinging an action under the FTCA is ng
entitled to a jury trial”). Plaitiff does not challenge other oyns of Dr. Peles, so he
will testify at trial in any evein The Court will consider & evidence on this specifig
opinion in detail during the ial and decide whether the opn of Dr. Pels should be
admitted under Rule 702 and, if so, whaighe it should receive. The Court will deny
Plaintiff's motion to exclude D Peles’ opinion before trial.

[ll.  Summary Judgment Standard.
A party seeking summary judgment “bears the initial responsibility of inform

the district court of the basis for its moti@nd identifying those portions of [the recorg

on

\*2J

=

%)

he

e

=,

n

t

ing
]




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

which it believes demonstrate the absenca gknuine issue ahaterial fact.” Celotex
Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is

no genuine dispute as to any material f@atl the movant is entitled to judgment as

the

matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate against a

party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex, 477 U.S. at 322. Only disputes ovacts that might affect the outcom

of the suit will preclude summa judgment, and the dispad evidence must be “such

that a reasonable jury could retuanverdict for the nonmoving party.’Anderson v.
Liberty Labby, Inc., 477 U.S. 242, 248 (1986).
V. Discussion.

Plaintiff's complaint contains five countsFour are brought on behalf of R.H.
wrongful death of R.H.’s father and motherviolation of A.R.S.8 12-611 (Counts One

and Two), negligence (Count Four), and negligent infliction of emotional distress (Goun

Five). Doc. 59 {1 43-55, 63-73. Countréé is a wrongful death claim brought on

behalf of the estate of Yuldirayama, R.H.’s brotherld. 1 56-62. Plaintiff identifies
various categories of negligecwnduct for each coanincluding failure to establish anc
enforce effective policies governing high-risk traffic pursuits, failure to train i
supervise Navajo Nation pce officers, and improper high-speed chasé&ee id.

19 43-73. Defendant argues that some Rdintiff's claims are barred by the

discretionary function exceptidon the FTCA, that Plaintifhas no evidence of negligent

supervision, that Plaintiff cannot show pmmate cause, that Plaintiff has no eviden
against some of the officersamed in the complaint, andathPlaintiff has failed to
identify R.H.’s econonu loss. Doc. 92.

A. Negligent Failure to Implement Pursuit Policies.

The FTCA waives the United States’ sovgneimmunity for claims arising out of

torts committed by federal employees actinthim the scope of their employmengee

and

Ce
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28 U.S.C. 8§ 1346(b)(1)In the absencef an applicable exceptiosee 28 U.S.C. § 2680,

the United States may beeglifor money damages “undeircumstances where the

United States, if a private pers, would be liable to the claant in accordance with the
law of the place where the amt omission occurred,” 28 UG. 8§ 1346(b)(L Defendant

argues that the discretionary function exmep bars some of Rintiff's negligence

claims. Doc. 92 at 11-12. &hexception bars any tort alai‘based upon #hexercise or
performance or the failure to exercise orfpen a discretionary foction or duty on the
part of a federal agency or an employe¢hef Government, whether or not the discreti
involved be abused.28 U.S.C. § 2680(a).

The Supreme Court has established a-part test for dermining when the
discretionary function exception appliesBerkovitz v. United Sates, 486 U.S. 531,
536-37 (1988). First, courts ask wheathibe challenged action was discretionary
whether it involved an element of judgmer@onzalez v. United Sates, 814 F.3d 1022,
1027 (9th Cir. 2016).This part of the test is not satedfi if a “federal statute, regulation
or policy specifically prescribes a coursé action for any employee to follow.”
Berkovitz, 486 U.S. at 536. Second, if thaseroom for judgmentcourts determine
whether the judgment is of a kind thlaé exception was designed to protddt.

Defendant argues that two BRintiff's negligence claims asserted in each of th
five counts — are subject to the discretiorfaryction exception and therefore cannot gi
rise to liability under the FTCA These are Plaintiff's clainthat Defendant “[flailed to
have safe and/or appropriate policies iacgl governing pursuit and apprehension
motorists by the Navajo Natiddolice,” and “[flailed to inplement and enforce Navajc
Nation Police Department policies and @dares in effect governing pursuit an
apprehension of motorists by the Nava@jation Police Department.” Doc. 57, §
44())-(k); 51()-(k); 58())-(k); 65())-(K); 69()-(Kk).

Defendant asserts that the first parttled discretionary function test is satisfie
because the establishmendaenforcement of pursuit poies involves judgment, and

there is no federal statute, regulation, oligyothat specifically prescribes a course (
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action for implementing such poies. Doc. 92 at 11. Pldiff's expert admitted that he
knows of no such federal requirement (Doc.a®56), and Plaintiff fds to address this
issue in her response. Plaintiff does napdie that the implementation of a purst
policy involves judgment, and does not identify any federal requirement that lin
Defendant’s discretion when establistniand implementing pursuit policies.

Defendant argues that the second parthefdiscretionary function exception i
also satisfied, noting that courts have htidt law enforcement policy decisions a
covered by the exceptioree Horta v. Qullivan, 4 F.3d 2, 21 (1<€ir. 1993) (“although
law enforcement agents hasemandatory duty to enforceethaw, decisions as to how
best to fulfill that duty are protected lite discretionary funmon exception to the
FTCA”); Smith ex rel Fitzsmmons v. United Sates, 496 F. Supp. 2d.035, 1040-42

(D.N.D. 2007) (BIA officers’ conduct in prigizing enforcement of tribal laws involved

element of judgment, satisfying the disaveary function exception’s first element).

This includes the implementation of policieSee Ga. Cas. Sur. Co. v. United States,
823 F.2d 260, 263 (8th Cir.1987) (“the msaiosen by the Government to enforce {
law are protected by the distimmary function exception”)McElroy v. United Sates,
861 F.Supp. 585, 591 (W. Tex. 1994) (“because it ihe mandatory duty of law|
enforcement agents to enforce the law, slens as to how begulfill that duty are
protected by the discretionary function exoep’). Plaintiff fails to address this
argument in her response.

Plaintiff seems to respond to an argumPefendant does not make. She ass€
that the discretionary function exception “dogot shield the conduct of an employsg
who violates a mandatory polioy directive.” Doc. 108 at 11. She then focuses on
conduct of Sergeant Butleluring the pursuit andrgues that he failed comply with the

pursuit policy established bydhArizona Peace Officers &tdards and Training Board

also known as AZPOST.Id. at 12-13. But this portion of Defendant’'s summary

judgment motion is not dected at the conduct tiie officer; it is directed at Plaintiff’s

allegation that the United States failed ttabbsh and enforce a puit policy. Because
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Plaintiff provides no response to that arggnt, and Defendant’'s cases and evider
support the argument, the Cowrill grant summary judgment oRlaintiff's claims that
Defendant failed to establish and enforce appate pursuit and apprehension policie
See Doc. 57, M1 44()-(k); 51()-(k)58(j)-(k); 65(j)-(k); 69()-(k). Such allegations fall
within the discretionary function exception.

B. Negligent Failure toTrain and Supervise.

Plaintiff alleges in each count that fleedant “[flailed to properly train and
supervise Tribal Police... in the proper conat of police pursuit.” See Doc. 57,
19 44(f); 51(f); 58(f); 65(f); 69(f). To hold an employer liabde negligent supervision,

a plaintiff must establish “(1) that the player knew or shouldhave known that the

Ice

employee was not competent to perform the assigned task, and (2) that the employe

failure to supervise the employeeusad the plainti's injury.” Soan v. United Sates,
CV-16-8059-PCT-DGC, 2018VL 3548766, *2 (D. Ariz. June 30, 2016). Defenda
argues that Plaintiff has presented no emk that Sergeant Butler's training w4
insufficient, that he had not completed hiiriing, that he had engaged in an improp
pursuit before, that he had engaged in angrpnisconduct, thahe had received any
discipline, or even that he had been citedtrfaffic violations. Doc92 at 12. Plaintiff
does not address this argument, and herréeXxmes no evidence d@h Butler failed to
receive any training, was inadequately suged, or previouslyregaged in any improper
pursuit or misconduct. Docs. 93, 11 71-73; H771-73. The expert also conceded tf
he has no opinion on the negligent trainingsapervision issue.Docs. 93, 1 69; 107,
1 69. Because Plaintiff has not respondedefendant’s argument on the neglige
supervisions claim, the Court will gnt summary judgment on that clairee Doc. 57,
19 44(f); 51(f); 58(f); 65(f); 69(f). As noteabove, summary judgment may be enter|

against a party who “fails tmake a showing sufficient to tablish the existence of an

! The Court need not address Defendas¢/garate argument that Plaintiff cann

show that an alleged failure to have anglement effective polickecaused the accident,.

Doc. 92 at 13.
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element essential to that party’s case, andvhich that party wilbear the burden of
proof at trial.” Celotex, 477 U.S. at 322.
C. Causation.

All of Plaintiff's claims requie a showing of causation.Quiroz v. ALCOA

Inc., 416 P.3d 824, 828 (Ariz. 2018) (negligenclaim requires a showing of causation);

Gipson v. Kasey, 150 P.3d 228, 230 (Ariz. 200{wrongful deathaction based on
negligence requires a showing of causatioRndriguez v. Fox News Network,
L.L.C., 356 P.3d 322, 325 (Ariz. Ct. App. 2015 ¢ghgent infliction of emotional distress
requires a showing thalhe defendant’s conducteated an unreasonable risk of bodily
harm). The causation requirement encosspa both actual and proximate ca@eze
v. Larsen, 83 P.3d 26, 29 (Ariz. 2004), and presdatdual issues usually decided by th
trier of fact, Gipson, 150 P.3d at 230see also Ontiveros v. Borak, 667 P.2d 200, 208
(Ariz. 1983) (the issue of caatson “should ordinarily be guestion of fact for the jury
under usual principles of Ammna tort law”). Defendant offe several reasons the Cou
should enter sumary judgmenbn causation.
1. Actual Cause.

“Actual” or “but for” cause “exists ithe defendant’s act helped cause the fir
result and if that result would not hawappened without the defendant’s ad@itiveros,
667 P.2d at 205. Defendant’s act “need mte been a ‘large’ dabundant’ cause of

the final result.” 1d.

Defendant contends that Rlaff cannot show actual cgation because there is np

evidence that Brown ever saw Butler's emerge lights. Doc. 92at 4. Defendant

N

e

nal

emphasizes that there is nadance that Brown’s vehicle, which was destroyed in the

accident, had rearview mirroteat would allow him to sea following police vehicle.

Id. Plaintiff responds that it is common knodgge that Ford pickup trucks like Brown’'s

are manufactured with rearview mirrors)dathat Brown’s awareness that Butler wg

> The Court need not address Defendaatggiment that the discretionary functio
exception bars Plaintiff’'s negligent training asupervision claims. Doc. 92 at 10-11.
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pursuing him can be inferred from Brown'sirased speed and weaving through traffic

t.

on Highway 160 after Butler activated higHis and siren and began the pursu

Doc. 108 at 7-10. Plaintiff also presemgstimony from Defendant’s police procedures

~—+

expert, William Katsaris, thaBrown should havdéeen on notice of the police pursu
given that Butler followed him with his lightand siren activated for approximately 24
miles. Id. at 10 (citing Doc. 110 at 33-36). Vied in the light most favorable tg
Plaintiff, this is a factual disputbat must be resolved at trial.

Defendant next argues that Plaintinnot show actual causation because ghe
lacks evidence about Brown’s mehstate at the time of the accident. Doc. 92 at 4-5.
Defendant emphasizes that Plaintiffnnat present testimonyrom Brown or his
passenger, both of whom diedthe crash, and has nebught testimony from Brown’s
family. 1d. at 5. Defendant suggests that malisness, suicide, or mental illness might
have caused Brown to crosgo oncoming traffic. Id. at 9. But Defendant bears thg
initial burden of “identifying tlese portions of [the record}hich it believes demonstrate
the absence of a genuirssiie of material factCelotex Corp., 477 U.S. at 323, and has
identified no evidence tsuggest that maliciousness, sugidr mental illness caused this
accident. On the other handafltiff presents evidence than allegedlynegligent police
pursuit caused a drunk driver to flee anderdgually, crash into the Hirayama van.
Plaintiff need not establishdh Defendant’s negligence wHg sole or primary cause o
the accidentOntiveros, 667 P.2d at 205, and her evidercreates a question of fact Jn
actual causation.

Defendant finally contends that Plafhtannot show actual cause because therg is
no evidence that terminating the pursuit vabhilave prevented the accident. Doc. 92
at5-6. The evidence creat a genuine dispute of fact on this issue. Defendant
emphasizes that (1) Brown continued to driveklessly when he hit a fence in Tuba City
after Sergeant Butler terminated the fipatrsuit, (2) Brown wasntoxicated and not
thinking rationally, and (3) Dr. Kirkham paot rely on Geoffrey Alpert’'s study tg

conclude that Brown would ke reacted by driving more safely. Doc. 92 at 518.
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Dr. Kirkham quotes the Alpert study fdhe proposition that “[m]ore than 70% of

captured suspects saidatlthey would have slowed dovuhen | felt safe[.]” Doc. 112

at 10. Although Alpert explaimethat it would be error to ke “solely” on his data to

infer how Brown would have reted to a terminated police afe (Doc. 101 at 6), a trief

of fact need not rely on Alpert’s study alon&he record reflectevidence of Brown’s
acceleration in response to attempts to put over, Dr. Kirham’s opinion that police
generally “spur[] on reckless driving by gng chase” (Doc. 112 at 11), Dr. Kirkham’
opinion that Butler's pursuit was “a signifitaand proximate cause” of the accidadt (
at 10), and a Bureau of Indian Affaifsolicy that may reflect a recognition thg
terminated pursuits can improve public safege Doc. 93-2 at 6). The Court’s functiof
at summary judgment is not to weigh thddewce, but to decidevhether there is a
genuine issue for trialAnderson, 477 U.S. at 249. The ewdce creates a genuine isst
on whether terminating the pursuit wd have prevented the accident.
Defendant’sreliance on Scott v. Harris, 550 U.S. 372 (2007)is misplaced.
Doc. 92 at 7. Scott did not address proximate causBather, it consiered whether an
officer's use of a precision interventionckamique (“PIT”) maneuver to stop a fleein
suspect was reasonable under the Fourth rdment. 550 U.S. at 381. The officg
argued that the PIT maneuver was justifiedetoninate the risk to other motorists
pedestrians, and his colleaguesthg suspect’s reckless drivingd. at 383-84. The
suspect countered that simpgasing the pursuit was a mesasonable way to achiev
that goal, but the Supreme Cbheld that “[t]he police needot have taken that chanc
and hoped for the bestld. at 385. Whereas the PIT mawer “was certain to eliminate
the risk,” it was uncertain o the suspect would respond d@oterminated pursuitld.
Given this uncertainty, the @Qa concluded that it was reasonable for the officer
employ the PIT maneuverld. Scott’'s finding of uncertaintyin how a fleeing suspect
would respond to a terminated pursuit doessupport Defendant’s argument that Brov

definitely would have sloed down if Butle turned off his lights and siren.
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2. Proximate Cause.

“The proximate cause of an injury teat which, in a n@ral and continuous
sequence, unbroken by an efficient intemagncause, produces an injury, and witho
which the injury would not have occurredRobertson v. Sxpence Inns of Am., Inc., 789
P.2d 1040, 1047 (AriZ1990). “An original actor mape relieved from liability for ‘the
final result when, and only whean intervening act of another was unforeseeable [
reasonable person in the positiohthe original actor[.]” McMurtry v. Weatherford
Hotel, Inc., 293 P.3d 520, 532 (Ariz. Ct. App. 2013).

Defendant argues that the topograpbfy Highway 160 was an intervening
circumstance that broke the chain of causatiboc. 92 at 3-4. The relevant stretch {
the highway near the accident includes arghcurve and steep downgrade that mig
obstruct a driver’s line of sight. Doc. 93a290. Defendant offe expert opinion that
the terrain made Butler's emergency lights siblie to Brown for 56.4 seconds before th
accident. Doc. 93-2 at92. Defendamtgues that this was sufficient time for

reasonable driver to conclude that theigelpursuit had ended, thus eliminating ar

causal connection between Butler's pursuit aredabcident. Doc. 92 at 3-4. Plaintiff

counters that this argument depends onatt@uracy of Dr. Pele®pinion that such a

scenario was possible. Doc. 108 at 3Because Dr. Peles’ calculations are based

assumptions that may be inaccurate, PHirigues, there are disputes of fact that

prevent the entry of summary judgment on this isgde.

The Court agrees with Plaintiff. Adiscussed above, Plaintiff has identifig

reasons to question Dr. Peles’ opinion thaovr lost sight of Butler for the last 56.4

seconds of the pursuit. Andaiitiff offers an expert opinion that directly contradic
Dr. Peles. See 109-4 at 8 (“the occupants of bdtie Brown vehicle and the Hirayam
vehicle would have been able to see 8gitler's emergency lights on the same stret
leading up to the accident”). iBhevidence creates a disputefadt as to whether Brown

was able to see Butler’s lights iretkast minute before the accident.
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Moreover, even if Brown was unable see Butler's lights for 56.4 seconds

Defendant has not established that this wauititled it to judgment as a matter of law.

At this point in the pursuiButler had followed Brown at maximum speed with his ligh
and siren activated for approximately 24 mil&8hether a one-minute interruption in th
pursuit would have caused Brown to relax andctwde that the pursuit was over is itse
a question of fact that mulse resolved at trial.
D. Conduct of Other Officers.
Defendant notes that Pl&iffis expert criticizes onlyButler's conduct, and askg
the Court to “grant summaryudgment on Plaintiffs’ allegations in the Amends
Complaint stated against all othadficers.” Doc. 92 at 2 n.1Defendant cites paragraph
of Plaintiffs complaint wich name Officers Yellow,Yazzie, Tsosie, Todecheeneg

Sombrero, and BillisonSee id.; Doc. 59, § 39. Defendantso identifies these officers

In its statement of fact and asserts that Rféis;nexpert has no criticism of their conduct.

Doc. 93, 1 57. Plaintiff admits that hexpert has no opinion otie conduct of these
officers. Doc, 107, Y 57.

In responding tdhe motion for summary judgmentowever, Plaintiff presentg
evidence that Officer Yellow was part of thegh-speed pursuit of Brown that alleged]
led to the accident, and that she pudswath her lights and siren activatedSee
Docs. 107, 11 105-106; 108 at 3, 7. Pl#istexpert opines that this high-speed purst
caused the accident. This evidence raises a questioat @infavhether Officer Yellow’s

conduct caused or contributed te thccident, as discussed above.

But Plaintiff responds witno evidence suggesting that Officers Yazzie, Tso$

Todecheenee, Sombrero, or Billison were igegit, or that their actions caused th
accident. The Court will enter summary judginen the portion oflaintiff's claims
based on the conduct of these officerSee Rule 56(a) (summary judgment may b
entered on “part of each claimQglotex, 477 U.S. at 322.
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E. Damages.

Defendant seeks summary judgment oa #fleged economic losses associat
with the wrongful death claims asserted@Gounts One and Two. Doc. 92 at 14-1
Arizona law permits a “fair and just” recoveny a wrongful death action, “which may
include the decedent’s prospective earningacayp; the loss of congmionship, comfort,
and guidance caused by the theand the survivor's entional suffering, but not the
decedent’s own paiand suffering.” Walsh v. Advanced Cardiac Specialists Chartered,
273 P.3d 645, @1 (Ariz. 2012);see also A.R.S. § 12-613Krause v. Cty. of Mohave, No.
CV-17-08185-PC-JJT, 2018 WL 17298, at*2 n.2 (D. Ariz. Apr. 10,2018);
Coulbourn v. Air & Liquid Sys. Corp., No. CV-13-08141-PCT48B, 2016 WL 5921255,
at*2 (D. Ariz. Jan. 6, 2016). Plaintiff goresented an expert opinion regarding t
prospective earning capacity RfH.’s now-deceased fathetee Doc. 114-1.

Defendant contends that Plaintiff'soemmic loss evidence is insufficient becau
it focuses on the lost income patial of R.H.’s father. Do®2 at 14-15. Defendant
asserts that R.H. “may onhgcover the value of the economic support her father wa
have provided her [until] sheeached majority less whatesis currently receiving.”ld.
at 15. But this claim is not necessarily soiped by the authorities Defendant cites. T
recommended jury instructions permit recovefy[tlhe income and services that hav

already been lost as a result of the deathtlaaicare reasonably prodatio be lost in the

future.” Revised Ariz. Jury Instructior(€ivil), 6th, Personal Injury Damages 3 (July

2013). AndGandy v. United Sates, 437 F. Supp. 2d 1085 ([Ariz. 2006), addressed 4
plaintiff's attempt to secure the decedergi®spective earning capity on two separate
claims: a survival action under A.R.S. § 14-3110 and a wrongful death action t
A.R.S. §12-611. Id. at 1086. Reasoning that thecddent's loss of future income
“Is recoverable under Arizonaisrongful death statute Gandy limited recovery for the

separate survival claim to the decedent® iacome between her injury and deatd.

at 1088-89 (citation omitted). The couwid so “to protect against potential double
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recovery.” Id. at 1089. Defendant cites no case that limits economic loss damages

way Defendant asserts. The Court @iy summary judgmewon this issué.

Defendant also seeks summary judgtmen Count Three, arguing that R.H.

cannot recover damages for the wrongful dedither brother, Yuki Hirayama. Doc. 92

at 16. Because Yuki has norgwing parents, spouse, or daien, his estate is the only
permissible plaintiff in a wrongful death claimSee A.R.S. 8§ 12-612(A). Plaintiff
complies with this requirement. Count Three is a wrohgkath action brought by
Plaintiff as administrator of Yuki's estate aod behalf of the estateDoc. 59 | 56-62.
The claim is not brought on behalf of R.Hl.
V. Motions to Strike.
Plaintiff filed motions to strike two demlations offered in gport of Defendant’s
summary judgment motion, contending thBefendant failed to disclose Charlg
Addington or Geoffrey Alpert awitnesses. Docs. 104, 165The Court will deny these
motions as moot as these declanasi had no effect aime Court’s ruling.
IT IS ORDERED:
1. Defendant’s motion for summary judgment (Doc. 92yrasnted in part
anddenied in part. All five causes of actiomemain in the case, but thg
Court grants summary judgment to fBedant on the part of each cour
based on (1) negligent failure totaslish and enforce effective pursu
policies, (2) negligent flure to train and supervise, and (3) actions
Officers Yazzie, Tsosie, Todesbnee, Sombrero, or Billison.

2. Plaintiff's motion to exclude s&imony of Dr. Peles (Doc. 106)denied

3. Plaintiff's motionsto strikedeclarations (Docs. 104, 105) atenied

3 The Court notes, howevethat this issue warrants further discussion a}pd

possibly briefingi_lin connection with the propdsconclusions of law. It seems high
unlikely that R.H. would haveeceived all of the incoméer father earned had th
accident not occurred, and that her actual bsse limited to the pton of his income

that he would have devoted her support. Because therél\we no jury, the Court and
the parties can explore this issue more fully at trial, but experts will be limited tg
opinions they properly disclosed during discovery.

* Plaintiff did not complywith Local Rule 7.2(m)(2).
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4. The Court will hold a tephone conference with thgarties to set the trial

and final pretrial conference dates 8eptember 24, 2018 at 4:30 p.m.
Counsel for Plaintiff shall initiate theall to include cousel for all parties
and the Court. If a dial-in number is to be used, counsel for Plaintiff S
circulate the dial-in information notkr than Septembe&l, 2018 at 12:00
noon.

Dated this 17th day of September, 2018.

Dowl & Gt

David G. Campbell
Senior United States District Judge
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