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Oak-Creek Unified School District &#035;9 Doc.

woO NOTFORPUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Matthew Oskowis, No. CV-16-08063-PCT-JJT
Plaintiff, ORDER

V.

#Sgedona Oak-Creek Umedd School District
Defendan

At issue is Defendant 8ena Oak-Creek Unified SchbDistrict #9's Motion for
Judgment on the Pleadin¢3oc. 49, MJP), to whiclpro sePlaintiff Matthew Oskowis

filed a Response (Doc. 51, Resp. to MH) Defendant filed a Reply (Doc. 55, MJP

Reply).

Defendant asks the Court to grant jooknt on the pleadings with regard t
Counts 1 and 2 of Plaintiff€€omplaint (Doc. 1, CompH{ 49-56) on three separat
grounds. First, Defendant argues that thems raised in Count 1 are barred by ti
doctrine ofres judicata (MJP at 4-5; MJP Reply at®) Second, Defendant argues th
the claims in Counts 1 and 2 are moot.JMMat 6-7; MJP Reply at 1-3.) Finally

72

Defendant argues that Plaintiff has faileceithaust the requisite administrative remedies

for Counts 1 and 2 prior to seeking judicialief. (MJP at 7-9; MJP Reply at 4-5.) If
response, Plaintiff asserts that the doctrineesfjudicatais inapplicableto the current
proceedings (Resp. to MJP afj-that neither of his claims is moot (Resp. to MJP at

6, 11-12), and that the law does not requirfdff to exhaust administrative remedig

-
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prior to seeking judicial relief (Resp. dJP at 9-12). The Coufinds these matters
appropriate for decision without oral argumesagel RCiv 7.2(f).
l. BACKGROUND

Plaintiff is the father oE.O., who was diagnosed witilassical infantile autism.
In March 2010, E.O. started attending W8sidona School within Sedona Oak Cre
Unified School District. In Jy 2010, Plaintiff requestethediation between the partie
from the Arizona Departmendf Education (“ADE”) concerning issues with E.O.
Individualized Education Program (“IEP”n September 2010, the parties reached
agreement (“2010 Agement”). In September 201PBlaintiff requested mediation
between the parties from the A&Dfor “failure to honor gor mediation.” The parties
reached a new agreement in October 202011 Agreement”). IApril 2013, Plaintiff
filed a third mediation request, wh Defendant formally denied.

On April 26, 2013, Plaintiff filed a CivComplaint in YavapaCounty Superior
Court (“Yavapai Complaint”) for breach abontract, alleging thabDefendant failed to
substantively comply with 812010 and 2011 Agreements.Nfay 2013, Plaintiff filed a

Due Process Complaint under 20 U.S.C. § {@)X3) with the ADE. In June 2013, the

parties participated in four resolution etiegs and reached a Resolution Agreemsé
(2013 Agreement”). After the 2013 AgreenteRlaintiff filed a second Due Proces
Complaint, which the ADE disissed for insufficiency. In Jy 2013, Plaintiff filed a

modified version of the Jun@omplaint, but the resulting rdstion meetingon July 24,

2013, was unsuccessful. In September 2013sttite Superior Coudismissed Plaintiff's

state claim in accordae with Plaintiff's stipulationthat the Yavapai Complaint bq
dismissed with prejudice.

Plaintiff filed the curren Complaint on March 28, 2®. Count 1 of Plaintiff's
Complaint alleges that Defeant deliberately and willfullyiolated tle 2010 and 2011
Agreements and requests that the Coufbree those Mediation Agreements under tl
Individuals with DisabilitiesEducation Act (“IDEA”). (@mpl. 11 50-52.) Count 2 of
Plaintiff's Complaint allegeshat Defendant deliberately @nwillfully violated the 2013
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Agreement and requests that the Coemforce the 2013 Agreement under IDEA.
(Compl. 11 54-56.)
[I. LEGAL STANDARD

Under Federal Rule of Civil Procedure @R (‘a party may move for judgment of

—

the pleadings” after the pleadings are cloSedt early enough not to delay trial.” A

motion for judgment on the pleadings purduém Rule 12(c) chllenges the legal

—n

sufficiency of the oppasg party’s pleadingsWestlands Water Dist. v. Bureau d
Reclamation805 F. Supp. 1503506 (E.D. Cal. 1992).

A motion for judgment on the pleadingbould only be granted if “the moving
party clearly establishes on the face of thegitegs that no materiadsue of fact remains
to be resolved and that it is entitlemljudgment as a matter of lawHal Roach Studios,
Inc. v. Richard Feiner & Co., Inc896 F.2d 15421550 (9th Cir. 198P Judgment on the
pleadings is also proper when there is eithéltack of cognizabldegal theory” or the
“absence of sufficient facts allegathder a cognizable legal theoryBalistreri v.
Pacifica Police Dept 901 F.2d 696, 699 (9th Cir. 88). In reviewing a Rule 12(c)
motion, “all factual allegations in the mplaint [must be accepted] as true and
construe[d] . . . in the light mo&vorable to the non-moving partyFleming v. Pickard
581 F.3d 922, 925 (9th €i2009). Judgment on the ptkags under Rule 12(c) is
warranted “only if it is cleathat no relief could be gramteunder any set of facts that
could be proved consistentith the allegations.’Deveratura v. Globe Aviation Seg.
Servs, 454 F.3d 1043, 1046 (9th Cil0@6) (internal citations omitted).
1. ANALYSIS

A. Effective Period of the Agreements and M ootness

Defendant argues that Cdarl and 2 of Plaintiff<Complaint are moot becaus

11%

the Mediation Agreements expired when thdipa created a new IEP and the provisiops
of the 2013 Agreement were only effeetifor the 2013-2014 school year, thereby
precluding later enforcement of those agreets. (MJP at 6-7; MJP Reply at 1-3

N

Plaintiff argues that the Mediation Agreements persist independeinéigy subsequent

-3-
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IEPs because: (1) Defendaf#tiied to check some of the boxes on the Mediation

Agreements that state thatchaindividual resolution will beadded to the student’s IEF
(Resp. to MJP at 2-4, 6); (Defendant failed to provid@laintiff with a statutorily
required Prior Written Notice (“PWN?”), notifyind?laintiff of Defendant’s intent to
incorporate the Mediation Ageenents into E.O.’s IEP (Resto MJP at 3-5); and (3)
Plaintiff would not have agreed any Mediation Agreement that would be effective f
less than three months (RReso MJP at 3, 4-5).
1. Count I: 2010 and 2011 Agreements

Pursuant to 20 1$.C. 88 1415(e)(2)(F) and 1415(f)(®)(iii), federal courts have
jurisdiction to enfore IDEA settlement agreementsached during ntkation or a
resolution sessiorsee Justin R. ex rel. Jennifer R. v. Mataydsbi 10-00657, 2011 WL
2470624, at *10 (D. Haw. de 17, 2011). Although Defendlaargues that the 201(
Agreement expressly applied, in its entiredg, an addendum to E.O.’s IEP (MJP at ?
there is no evidence that the parties acyuicorporated the 2010 Agreement into th
IEP. Furthermore, Plaintiff alleges, and Defant does not disputthat Defendant failed
to provide a PWN by which either Mediati Agreement could be incorporated inf
E.O.’s IEP. (Resp. to MJP at 3, 5.) Pldingilso alleges that h&ould not have acceptec
limiting the provisions solely to the IEPs curtly in effect wherthe parties signed the
Mediation Agreements. (Resp. to MJP at435.) Notably, Defendant does not eve
address the 2011 Agreementapplicability to E.O.'s IB. Accepting Plaintiff's

allegations as true, pursuant to the applicable legal standard, Count 1 of Plai

Complaint is not moot. To thextent that Plaintiff is sking redress for Defendant’s

failure to incorporate the Meation Agreements into E.O.1&€EP, Count 1 of Plaintiff’s
Complaint presents a live controversy.

The Court rejects Plaintiff's argument traaty part of the Mdiation Agreements
persists independently of E!® IEP. The 2010 Agreementepfically states three times
that “[t]his agreement will be considered atdendum to the IEP(Compl., Ex. A at 2,
4-5.) Although the language of the 20Afreement is less er, the checked boxes

or
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stating an intent to apply some of the resolutions to E.O.’s IERA P meeting on or

before December 7, 2011 (Compl., Ex. B at 1rBljcate the parties’ intent to apply th

D

resolutions in the 2011 Agement to the IEP. Fimtrmore, Defendant argue

UJ

persuasively that allowing a mediation agrent to apply independently of an IEP do

D
(72}

not fulfill IDEA’s purpose of serving the tanging needs of the child.” (MJP Repl

<

at 2.) The IEP must be capaloieadapting to a dld’s needs, free fnm the encumbrances
of previous resolutions thatay no longer serve those needs.
On the other hand, the Court also regdgefendant’s argument that the provisions

of the Mediation Agreements could apply oty the IEP in effect when the partig

(7]

signed the Agreements. Under IDEA, educational agency'fP Team musteview

each child’s IEP “not less thannually,” 20 U.S.C. § 144(d)(4)(A)(i), and revise the
IEP when necessaryo address all appropriate matteegarding the child’s IEP, 20
U.S.C. 8§ 1414(d)(4)(A)(ii). ‘TIhe purposes of the IDEA [are] to provide disabled
students a free appropriate public educafittiAPE”] and to protect the educationa|
rights of those studentsDoug C. v. Haw. Dep’t of Eduyc720 F.3d 1038, 1046 (9th Cir
2013) (citing 20 U.S.C. § 14(d)(4)). According to repts from the House Committee
on Education and the Workim as well as the Sena@@®mmittee on Labor and Human
Resources, the purpose of an IEP is to craeateducational prograthat is tailored to a
child’s needsSeeS. Rep. No. 105-17, @4 (1997); H.R. Rep. NdA.05-95, at 104 (1997).
Thus, provisions within a student’s IEP¢chading those provisions adopted through the
mediation process, are not necessarily lichite the school year in which the partigs
adopt them but can persist lasig as they are necessarypmvide the stdent with a

FAPE.

Accordingly, the Court finds that ¢hresolutions adoptein the Mediation
Agreements are not effective in perpetultyt Count 1 of Plaintiffs Complaint is not
moot. The parties expressed an intent torpate the resolutions within the Mediation
Agreements into E.O.’s IEP, and those hesons may persist beyond the IEP currently

in effect when the parties signed the MediatAgreements. If Plairffidemonstrates that
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Defendant failed to incorporathe terms of the Mediation Agements into E.O.’s IEP,
the Court may enforce the Agreements.
2. Count 2: 2013 Agreement
The 2013 Agreement statdsat “these terms shall beplemented for the 2013
2014 school yeaonly.” (Compl., Ex. C at 1.) Plaiiif does not argue that the 20138

Agreement should apply beyond that par&cidchool year. Nor does Plaintiff argue that

Defendant failed to incorporatbe resolutions irthe 2013 Agreemenhto E.O.’s IEP.

Plaintiff's only request for relief is enforcentesf the 2013 Agreemén-relief that is not

available under the circumstances becaBkEntiff does not dispute that the 2013

Agreement was only enforceable during the vae¢ school year. Similar to Count 1,

however, Plaintiff does allege violations undeEWin Count 2. (Resp. to MJP at 12.) If

=

all other threshold requirements are satfithe Court could grant relief for suc
violations. Although Plaintiff seemingly requesmproper relief, it is not clear thand
relief could be granted undany set of facts that could begroved consistent with the
allegations.Deveratura 454 F.3d at 1046 (emphasis addedg also Watison v. Carter
668 F.3d 1108, 1112 (9tRir. 2012) (stating thatourts should construe pro se
plaintiffs complaint “liberdly” and afford the plaintiff “the benefit of any doubt”)
(internal citation omitted). Accordingly, Couatof Plaintiff's Complaint is not moot.

B. Res Judicata

Defendant argues that Counof Plaintiff's Complaint idarred by the doctrine of
res judicatabecause Plaintiff filed the same cmin the state Superior Court, which

dismissed that claim with prejudice. (MJR4a%; MIP Reply at 5-p Plaintiff argues that,

under Arizona law, this proceeding does wonstitute the same cause of action, gn

element necessary for applicationret judicata (Resp. to MJP at 7-8.) Alternatively,
Plaintiff argues that, even if this proceeding involves the same cause of action, a
from Superintendent DaviLykins (Compl., Ex. E) constitudea changed fact in the form
of worsening of the earlieraditions, barring application oés judicata (Resp. to MJP
at 8-9.)

lett
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Federal courts must look to state lawditermine the preclusive effect of a state

court judgmentSee Intri-Plex Techs., ¢nv. Crest Grp., In¢.499 F.3d 10481052 (9th

Cir. 2007). Under Arizona law, there must @ a final judgmenbn the merits, (2)
common identity of the pareand the capacityn which they appeared, (3) commo
identity of the subject matter, and (4)nmmon identity of thecause of actionBeseder,

Inc. v. Osten Art, In¢.No. CV 05-00031-PHX2006 WL 2730769, at5 (D. Ariz. Sep.

25, 2006) (citingHall v. Lalli, 952 P.2d 748, 750 (Ariz. CApp. 1999)). “Two causes of
action which arise out of ¢hsame transaction or occence are not the same fq
purposes ofres judicataif proof of different or adtional facts will be required to
establish them.”E.C. Garcia and Co., Inc. \riz. State Dep’t of Revenug75 P.2d 169,
179 (Ariz. Ct. App. 1993) (citingrousselle v. Jewe##21 P.2d 529 (Ariz. 1966)). Unde
this “same evidence” test, aapitiff may avoid preclusiofmerely by posturing the same
claim as a new legal theory,” even if tbotheories rely on the same underlyin
occurrencesPhoenix Newspapers, Inc. v. Dep't of Cp834 P.2d 801, 805 (Ariz. Ct
App. 1985);see also Power Rd.-Williantsield LLC v. Gilbert 14 F. Supp. 3d 1304
1309 (D. Ariz. 2014) (recognizing that theatse evidence” test is to be interprete

liberally). However, the doctrine oks judicatabars any claims that could have beg

determined in a prior actioilall, 977 P.2d at 779%umacacori Mission Land Dev., Ltd
v. Union Pac. R.R. Cp297 P.3d 923, 925 {#&. Ct. App. 2013).

Here, the first, second, and third elements of Arizoresgudicatatest are easily
satisfied. First, the state Superior Coudismissal with prejudice of Plaintiff's 2013
Yavapai Complaint (MJP, Ex. Ewas a final judgment on the meriSee Torres v.
Kennecott Copper Corp488 P.2d 477, 479 (Ariz. Ct. Ap1971) (“[A] dismissal with
prejudice is an adjudication dhe merits and is thereforeep judicatd as to every issue
reasonably framed by the pleaditigy (internal citation omitted). Second, the parties

the present dispute are identical to thetiparin the state coutfitigation. Third, the

! The Court takes judicial notice of bdBxhibits A and C irDefendant’s Motion
as court fI|II’]gS or other matters of public recdBge Reyn’'s Pasta Bella, LLC v. Vis
USA, Inc, 442 F.3d 741, 746 n.6 (9th Cir. 2006).
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subject matter of Count 1 of Plaintiff's Comigitiin this case—allegeviolations of the

Mediation Agreements (Compl. 1Y 49-52)—whs subject matter of Plaintiff's Yavapal

Complaint in the 2018tate court action (MJP, Ex. A at 2-3). The last element, common

identity of the cause of actiorequires further consideration.

Arizona law does not follow the transactitest applied in the federal case cited

by Defendant (MJP at 4-5); rather, the Gomust rely on Aribna’s “same evidence”
test. On April 26, 2013, Plaintiff filed the Yavapai Complaint in the state Superior C
alleging Defendant's failure to substaety comply with the 2010 and 2011
Agreements. (MJP, Ex. A. at2) In Count 1 of the Yavap&lomplaint, Plaintiff alleged
that Defendant specifically ifad to comply with Issue 4.€., data sheet requirements) g
the 2010 Agreement. (MJP, EX.at 2.) In Count 2 of th&avapai Complaint, Plaintiff
alleged that Defendant specificalfgiled to comply with Issue 3i.€., short term
objectives and data collection), Issue.4.(new goals handbook), and Issud.6.(IEP
documentation) of the 2011 Agement. (MJP, Ex. A at 3.)

Here, Plaintiff alleges again that Defent#ailed to complywith Issue 2 of the
2010 Agreement and Issues 3 and 6 of2biel Agreement. (Compl. T 33.) Additionally

Plaintiff alleges that Defendant failed to complith Issue 4 i(e., provision for an aide)

and Issue 7i., communications betwaethe parents and the District) of the 201

Agreement and Issue 4.q, information to be contained in PWNs) of the 201

Agreement. (Compl. 1 33.)
Plaintiff's claims alleging Defendant’s fareito comply with $sues 4 and 7 of the
2010 Agreement and Issu7 of the 2011 Agreement are not barredréy judicata
because Plaintiff alleges violations of thassues under a new legal theory—violation
IDEA rather than breach of contract—apdbof of such violdons will require new
evidence. Plaintiff's claimsegarding Issue 2 of the 20B@reement and Issues 3 and
of the 2011 Agreemennhay be barred by the doctrine oés judicata but only if the
resolutions pertaining to thogsues did not persist in E®IEP beyondPlaintiff's 2013

state claim—a fact which this Court cahdetermine based on the pleadings.
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The letter from SuperintendeLykins (Compl., Ex. E)upon which Plaintiff relies
to argue “worsening of thearlier conditions” (Resp. to NMJat 8-9), merely expresse
Defendant’s intention to not apply the terofsthe Mediation Agreements to the exte
that those provisions interie with providing E.O. a FAPEBecause the Court rejecte
Plaintiff's argument that the Mediation Agreents persistridependently oE.O.’s |IEP,
that letter does not constitute a “worseninghef earlier conditions.” Nevertheless, at th
time, none of Plaintiff's claimare barred by the doctrine i&s judicata

C. Exhaustion of Administrative Remedies

Defendant argues that Plaintiff failed to exhaust available administrative rem
before petitioning this Court asquired by the IDEA. (MJP &:9; MJP Reply at 4-5.) In
response, Plaintiff argues that, as of 2006,régulations governingpEA do not require
administrative exhaustion prido seeking judicial relief. (Bsp. to MJP at 9-11, 12.
Plaintiff does not argue that he has ale@xhausted all admstrative remedies. Nor
does Plaintiff argue that such administratremedies would be futile or inadequate.

Judicial review under IDEA in a parti@ul case is normally available only if th
plaintiff exhausts his administrative redies through IDEA’'s due process hearin
procedures. 20 8.C. § 1415(l)see also Kutasi v. Las igenes Unified Sch. Dist494
F.3d 1162, 1167 (9t€ir. 2007). The IDEA exhaustion regement is not a jurisdictional
guestion but rather “a claims processing pimn that IDEA defendants may offer as &
affirmative defense.Payne v. Peninsula Sch. Djs653 F.3d 863, 86 (9th Cir. 2011)
(en bang (overruled on other grounds Albino v. Baca747 F.3d 1162 (9th Cir. 2014
(en bang). IDEA’s exhaustion requiremé applies in cases wheaeplaintiff seeks relief
available under IDEAPayne 653 F.3d at 871. The fathat settlement agreement
arising from IDEA claims are judicially enfceable “does not necesa dispense with
the requirement that administrative remedies be exhausted before the parties seek
intervention to resok their differences.Hayden C. ex rel. Trad@. v. W. Placer Unified
Sch. Dist. No. 2:08-CV-03089, 200@%/L 1325945, at *4 (E.DCal. May 12, 2009)see
also Pedraza v. Alaeda Unified Sch. DistNo. 05-04977, 2007 WB49603, at *5 (N.D.

-9-
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Cal. Mar. 27, 2007) (holding th#DEA’s exhaustion requirement “isot satisfied when
parties enter into a medet settlement agreemen{®mphasis in original)).
Plaintiff argues that 3€.F.R. 8§ 300.537 allows ini to seek judicial remedy

=k

without exhausting available administrative reles. (Resp. to MJP at 10.) But Plaintif
misinterprets the applicability of this regutat. By its plain langage, this regulation
allows astate enforcement agenty use other mechanisms enforce an agreement,.
34 C.F.R. 8§ 300.537. Furthermore—as Plaimdted in the Statement of Facts in support
of his Response (Doc. 54 at 6)retlegislative intent behirtthis provision was to allow al
state to provide other mechams to enforce agreemenee71 Fed. Reg. at 46,703
Plaintiff has provided no ority, and the Court is unare of any, to support the
argument that Arizona law alloveeeking judicial remedy falleged violations of IDEA
prior to exhausting administrative remedies.

Here, Plaintiff seeks enforcement d&fie Mediation Agreements and 2013
Agreement under IDEA. (Compl 52, 56.) Although Platiff does not specifically
request relief for denial of a FAPE, Plaffis allegations—violatons of the Mediation
Agreements and 2013 Agreenteramplicate FAPE issues. Therefore, Plaintiff is
required to exhaust all available administrative remedte® Hayden C.2009 WL
1325945, at *5 (holding thaing settlement agreement thatpincates issues of a FAPE

requires administrative exhaustion). Defamiclahowever, inappropriately shifted th

[1°)

burden to Plaintiff to prove that he exhadsséd available administrative remedies. (MJP
at 8-9.) Administrative exhaustion is an affative defense that defendants “must plepd
and prove.'See Albinp747 F.3d at 1166.

Accordingly, while the Court finds thatdhtiff is required taexhaust all available
administrative remedies under IDEA, Defendaall bear the burdewnf proof to succeed
on this defense.

V. CONCLUSIONS
The Court finds that Defendacannot clearly establishn the face of Plaintiff's

Complaint that he failbto state a claim in Counts 1 ahdAlthough the provisions of the

-10 -
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Mediation Agreements do hexist independently of E.O.’s K Plaintiff alleges, in part,
that Defendant failed to ingoorate the terms dhe Mediation Agreeents into E.O.’s
IEP. Because the Court hasthuthority to enfice such incorporain, Count 1 is not
moot. Likewise, Count 2 is manoot because Plaintiff ajes violations of the 2013
Agreement under IDEA—relief the Cduras the authority to deliver.

The doctrine ofes judicatadoes not apply to Countldecause some of Plaintiff's
claims arise under a new legal theory,uiégg new evidencethereby satisfying the
applicable Arizona law. The rest of PlaintifEgaims, though dismisdewith prejudice in
the state Superior Court in 2013, are only barred if theuggio$s governing those claims

did not persist beyond Plaintiff's 2013 gatlaim—a fact which is not clear from th

D

pleadings alone.

Finally, Plaintiff is required to exhausll administrative remedies prior to seeki:]g

—+

judicial intervention, but failte to exhaust is an affirmagwefense for which Defenda
bears the burden of prodefendant may re-raise thiefense on summary judgmént.
IT ISTHEREFORE ORDERED denying Defendant’s Man for Judgment on
the Pleadings (Doc. 49) as to Couhtand 2 of Plaintiff's Complaint.
Dated this 27th daof March, 2017.
N\

HongrAble n J. Tuchi
United Staté$ District Jue

2 Although the Court cafind no case law specifidgl barring Defendant from
raising the failure to exhaudefense in a Rule 12(c) matiocurrent Nmth Circuit case
law strongly sugig_ests that such questians appropriately addressed only in Rule 56
motions. See Albinp 747 F.3d at 1171 (recognizing that the summary judgment
procedures for addssing exhaustion under the BrsLitigation Reform Act are
appropriate for addressingheustion under the IDEA).
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