Bishop v. Wicks

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Doc.

woO NOTFORPUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ernest Bishop, No. CV-16-08087-PCT-JJT
Plaintiff, ORDER

V.

Bridget Wicks,
Defendan

At issue ispro se Plaintiff Ernest Bishop’s Appl@tion to Proceed in District
Court Without Prepaying Fees or Costs (D@f Having determinedhat Plaintiff is
unable to pay the Court’s fees, the Court tgahe ApplicationHowever, as set forth
below, upon screening Plaifis Complaint (Doc. 1, Cmpl.) pursuant to 28 U.S.C
8 1915(e)(2), the Court has foutitht Plaintiff hasot satisfied the pleading requiremen
of the Federal Rules of Civil Procedure. Tbeurt therefore dismisses the Complaint wi
permission to file al\mended Complairty June 29, 2016.

. LEGAL STANDARDS

A. 28U.SC.8§1915(e)(2)

For cases in which a party permitted to proceeith forma pauperis—that is, the
party lacks the means to pagpurt fees—Congress quided that a distct court “shall
dismiss the case at any time if the courtedeines” that the “aflgation of poverty is

b1

untrue” or that the “action or appeal” is “friaals or malicious,” “fails to state a claim o

which relief may be gmted,” or “seeks monetary rel@fainst a defendant who is immure
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from such relief.” 28 U.S.C. § 1915(8). Section 1915(e) applies to allforma pauperis
proceedingsLopez v. Smith, 203 F.3d 1122, 1129 (9th Cir. 20Q00It is also clear that
section 1915(e) not only pmits but requires a district court to dismiss ianforma
pauperis complaint that fad to state a claimld. at 1127.

B. Subject Matter Jurisdiction and Pleading in Federal Court

Unlike state courts, federal courts onlyéagurisdiction over a limited number of
cases, and those cases typically involve eigheontroversy between citizens of different
states (“diversity jurisdiction”) or a @gtion of federal la (“federal question
jurisdiction”). See 28 U.S.C. 88 1331, 133Zhe United States Supreme Court has stated
that a federal court must not disregawsd evade the limits on its subject matter
jurisdiction. Owen Equip. & Erections Co. v. Kroger, 437 U.S. 365, 374 (1978). Thus, ja
federal court is obligated toguire into its subject mattermgsdiction in each case and tp
dismiss a case when subject matter jurisdiction is lacKeeyValdez v. Allstate Ins. Co.,
372 F.3d 1115, 1116 (9th Cir. 200&ed. R. Civ. P. 12(h)(3).

Federal Rule of Civil Procedure 8(a) pides that a complainmust include “a
short and plain statement tife grounds for the court’s jgdiction” and “a short and
plain statement of the claim showing that the peasl entitled to redif.” In other words,
to proceed in federal courtpéaintiff must allege enough the complaint fothe court to
conclude it has subject matter jurisdicti®@e Charles Alan Wright & Arthur R. Miller,
5 Fed. Practice & Procedure 8§ 1206 (3d ed. 2034 The complaint must also contain
“sufficient factual matteraccepted as true, tatéde a claim to reliethat is plausible on its
face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007)).

. ANALYSIS

Plaintiff's Complaint allege that Defendant Bridget \8ks, a Nurse Practitioner at
the Guidance Center in FlaggfaArizona, conducted an HIV test of Plaintiff despite hjs
explicit statement that he didbt want to be tested. (Commt 2—4.) He alleges that
Ms. Wicks violated his civil rights in so dm. (Compl. at 3—4.) Applying a benefit-of
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any-doubt standard to this claim, the Court asssuthat Plaintiff att@pts to bring a claim
under 42 U.S.C. § 1983, which prdes for a private right of aon against a ste actor for
a constitutional violation.

To state a § 1983 claim, a plaintiff mustst allege stateaction. Determining
whether an entity is subjetd suit under 8 1983 is thedisie question posed in case
arising under the Fourteenth Amendmentthis alleged infringeme of federal rights
fairly attributableto the [government]?3utton v. Providence . Joseph Med. Ctr., 192
F.3d 826, 835 (9th Cir. 1999) (citirigendell-Baker v. Kohn, 457 U.S. 830, 838 (1982))
For a court to answer this @i®n in the affirmative, a pintiff must show that two
requirements are met: (1) thepdeation to the plaintiff by tla entity “must result from a
governmental policy,” and (2) e party charged with the plévation must be a persor
who may fairly be said tbe a [governmental] actor fd.

Here, the allegations in the Complaido not meet either requirement. Th
Complaint contains no allegatis that the procedures used by Ms. Wicks are part
governmental policy. Moreovek]s. Wicks, is, based on theformation available to the
Court, not a governmental actor. AccordingBlaintiff fails to allege a state actiof
sufficient to raise a 8 1983 clailgeeid. at 836-43.

The Court cannot discernyaother federal claim basexh Plaintiff's Complaint.

The Court also does not find that the Conglalleges any state law claim relying on

diversity jurisdiction, but th&€€ourt notes that such a claim would fail because Plain

has not alleged that his claim involves a coveersy between citizers different states.

Rather, he only alleges that he lives inzAna and that the incident and Defendant

actions took place in Arizona.
In sum, Plaintiff's claims fail becausee does not allege facts sufficient for th
Court to find it has subject matter juristiom over his claims. Plaintiff may amend hi
Complaint to tle extent he can allege subject nrajteisdiction by either showing hig
claims involve a controversy between citigeof different states, and the amount

controversy exceeds $75@ or a question of &eral law, identifying the specific claim
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and what statute applies, if any. Pldinthay only amend his Complaint to allege |a
§ 1983 claim if he can alledacts showing state action.

IT IS THEREFORE ORDERED granting P&if's Application to Proceed in
District Court Without Prepagg Fees or Costs (Doc. 2).

IT IS FURTHER ORDERED thaPlaintiffs Complaint (Doc. 1) is dismissed with
permission to file an AmendeComplaint by June 29, 2016.

IT IS FURTHER ORDERED that if Plairfit does not file an Amended Complain
by June 29, 2016, the Clerk shdibmiss this action without fther Order othis Court.

IT IS FURTHER ORDERED that if Plaintilects to file an Amended Complaint,
he may not serve it on Defendant urdihd unless the Coudcreens the Amendec
Complaint pursuant to 28 U.S.€.1915(e)(2). If and whendhCourt gives Plaintiff leave

—3

to serve an Amended @wplaint, Plaintiff shdlbe responsible foresvice and may do so by
request for waiver under FedeRalle of Civil Procedure 4.
Dated this 1 day of June, 2016.
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Hongrable n J. Tuchi
Uni Stat®s District Jge




