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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David Cowboy, No. CV-16-08094-PCT-DGC
Plaintiff, ORDER
V.

Ryan Zinke, Secretary of the U.S.
Department of the Interior,

Defendant.

Plaintiff David Cowboy filed a complairagainst Defendant Ryan Zinke in hi
capacity as Secretary of the U.S. Departnwdrthe Interior, alleging discrimination in
violation of the Age Discrimination irEmployment Act, 29 U.S.C. 88 624t seq.
Doc. 1; Doc. 45 at 1 n1.Defendant now moves for summgudgment. Doc. 45. The
motion is fully briefed and no party has requested oral argument. For the reasons
below, the Court will deny the motion.

l. Preliminary Issues.

A. Alleged Non-Disclosure of Declarations.

Plaintiff's oppositionto the motion for summary judgeant includes declarationg
of Darnell June (Doc.53-1), Marth&@ate (Doc.53-2), Dorothy Honyumptews
(Doc. 53-3), Jeannette Honanie (Doc. 53-4nd Linda Tsinnijinnie (Doc. 53-5).

! Citations throughout this order are jage numbers placed at the top of each

page by the Court’s electronic filing system.
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Defendant asks the Court toctxde these declarations besawnone of the information
contained in them *“was sttlosed in [Plaintiff's] initid disclosures or his written
discovery responsesld. at 2. Specifically, Defendansserts that Plaintiff's disclosure$

“stated nothing about statemts [Phyllis] Yazzie supposigdmade on her first day,

—

allegations of other similarly situated empeg, or the purported hiring [of] a string g
younger workers to mace older ones.” Id. at4. Defendant faults Plaintiff for

“producling] these Declaratiorfer the first time after dicovery closed and during thg

D

middle of dispositive motions.1d.

Defendant identifies two sources foamitiff's disclosure obligation.

The first is an employment litigatn protocol develped by experienced
employment litigation counsel with the asance of the Advisory Committee on the
Federal Rules of Civil Procedure. Doc. &42. The Court’'s case management order
required the parties to comply with the protescaopies of which we distributed at the

case management conference. Doc. 18 | Defendant relies on the obligation i

—

paragraph 3(a) of Plaintiffproduction protocolswhich required Plaitiff to “[ijdentify
persons the plaintiff believes to have knadge of the facts concerning the claims or

defenses at issue in this lawsuit, and efbdescription of that knowledge.” Thes

D

disclosures were to be made in lieu afatbsures under Rule @§(1) of the Federal
Rules of Civil Procedure.
Second, Defendant served interrogatoasking Plaintiff to “[ijdentify each and

every individual having knowledge of the disamatory incidents andvents at issue in

_ > These employment case protocols designed to reduce discovery costs by
increasing the amount of imMfmation disclosed by each pait the outsebf the case,
and have been used by several dozen distnd magistrate judges throughout the United
States. The protocols haveebestudied by the Federaldicial Center and found to
reduce discovery disputesSeeEmery Lee & Jason CantonEederal Judicial Center
Report on Pilot Project Ryarding Initial Discovery Praicols for Empbyment Cases
Alleging Adverse  Actign Federal Judicial Cest (Oct. "1, 2015),
https://www.fjc.gov/content/309827/reporilgi-project-regarding-initial-discovery-
protocols-employment-cases-alleging. eThCourt has discontinued use of the
employment protocols lsause it is now participating the Mandatory Initial Discovery
Pilot Project sponsored by the Judicial Gorhce of the Unitedbtates, a pilot that
requires more robust initial disclosures ihail cases, not just employment casé&zee
General Order 17-08.
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this lawsuit,” including “[a]description of the knowledge g®essed by each individual.
Doc. 56-3 at 9. The interrotpay specifically stated thatwas “designed to elicit a more
expansive response than the names geal/pursuant to Rule 26(a)(1)(A)(i)Id.

Plaintiff made his initial disclosas under the employment protocols an

November 2, 2016. Doc. 56-2. The disclosures identiftegeople who had knowledgs

AY”4

of the case, including four of the five wasses who signed declarations attached, to
Plaintiff's response: Linda TsinnijinniedDarnell June, Dorothy Honyumptewa, and
Jeannette Honanield. at 4. The disclosures statedhtl[a]ll of these witnesses have
knowledge of the Age Discrimination, the ‘N&enewal’ of my contract, being replaced
by a young person[,] and the demotion due to my agpk.at 5. The disclosures did nat
identify Martha Tate, the fifth declarankee idat 4-5.

Plaintiff responded to Defendant’stemrogatories on December 5, 2016, and
identified 11 people with knowledge of théeged discrimination. This list includec
Linda Tsinniginnie, Dorothy Honyumptewdeannette Honaniend Martha Tate, but
omitted Darnell June, even though he haénbéentified in theinitial disclosures.
Doc. 56-3 at 9-12. Plaintiff provided a eparagraph description of each individualls
relevant knowledgeld.

The Court cannot conclude that the deations of Linda Tianijinnie, Darnell
June, Dorothy Honyumptewa, or Jeannéttmanie should be exalled on the basis of
Plaintiff's initial disclosures. The employnt protocols required Plaintiff to identify
persons with knowledge about the case angrwvide “a brief description of that
knowledge,” and Plaintiff commid with respect to these fouitnesses. He identified
them and stated that theyl “have knowledge of the AgyDiscrimination, the ‘Non-
Renewal’ of my contract, being replackeg a young person[,Jral the demotion due to
my age.” Doc. 56-2 d. This was indeed a brief degtion, but the protocols requirec
no more.

Defendant’s interrogatories sought mamormation, but were still phrased only

in general terms. They soughe identity of “every indidual having knowledge of the

-3-
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discriminatory incidents and events at issughia lawsuit,” but therasked only for “[a]

description of the knoledge possessed by each individuaDbc. 56-3 at 9. Defendan

did not ask for a detailed degation of the testimony each withess might provide, nor di

he ask whether any witnessed or would provide a deshtion in this case.See
Doc. 56-3.
The purpose of the employment protocuclosures was tadentify witnesses

with relevant information and enable Defendemtecide whether to depose them. Th

Is the same purpose as thdiah disclosures required by Ru26(a)(1), as courts have

noted. See Poitra v. Sch. Dist. No. 1 in the Cty. of Den@éd F.R.D. 659, 664 (D.
Colo. 2015) (“Indicating briefly the gemal topics on which such persons ha
information shouldnot be burdensome, @mwill assist other parties in deciding whic

depositions will actually be needed.” ugfing Fed. R. Civ. P. 26(a) advisor

committee’s note to 1993 amendnt)). By requiring only a “brief description” of the

witnesses’ knowledge, the employment pomis did not call for detailed disclosures.

Defendant’s interrogatories requestetbre information, but they were not

[

a

at

174

e

~

specific. They asked for only “[a] degation of the knowledge possessed by each

individual.” Doc. 56-3 at 9. They did stathat they sought t&licit a more expansive
response than the names provided pursuanRule 26(a)(1)(A)(1),” but this was
ambiguous. By requesting the name efery individual vith knowledge, the
interrogatories already were seeking mofermation than Rule 26(a)(1), which require

disclosure only of persons Ri#if “may use” to support his claims. Fed. R. Ciy

P.26(a)(1)(A)(i). If Defendant meant thdte was seeking “a more expansive

description of what the witnesses knew, he ot say so clearly. He sought “a mo
expansive response than thames required by Rule 26(a)(1), and requested only
“description” of their “knowledge.” Doc. 56-3 at 9 (emphasis added).

The Court will not exclude the decla@ts of Linda Tsinnijinnie, Darnell June
Dorothy Honyumptewa, and Jeannette Honanig¢henbasis of nondisclosure. Plaintif

identified each of these witnesses in his ihitisclosures and tol@efendant that they

S
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had knowledge of the age disarnation alleged in the cas®oc. 56-2 at 4-5. Plaintiff
provided a more complete description of the knowledge of thréeesé witnesses in his
interrogatory responses — Tsijimmie, Honyumptewa, and Honani Doc. 56-3 at 9-12.
Although Plaintiff omitted Darre June from those responseisl.), he already had
identified June as a person with knowledafethe alleged discrimination (Doc. 56-!
at 4-5.). Defendant apparently did not sekkification when Junaas omitted from the
interrogatory responses.

Defendant chose not to depose any elséhfour witnesses despite their havi
been identified early in the stiovery process as persons with knowledge of the alle
age discrimination. Defendant cites no autlgdor the proposition that witnesses can |
precluded from testifying becautee precise details of theestimony were not included
in initial disclosures or in response to atemogatory seeking onlg “description of the
knowledge” they possessed. Defendant dites cases in support of his argument, b
each concerned witnesses who weeger identified dung discovery. See Poitra311
F.R.D. at 664 (“It is undisputed that Riaff Poitra did not inalde Ms. Ortega in his
initial Rule 26(a)(1) didosures or in any written supplental disclosure provided to
Defendants prior to the final pretrial conference3mith v. Aurora Pub. Sch318
F.R.D. 429, 430 (D. Colo. 2016) (plaiffit response to summary judgment motig
“included affidavits from seven individuathe had never disclosed under Federal R
of Civil Procedure 26(a)(1)(A)(i) or 26(8)” Witnesses Tsinnijinnie, Honyumptews
Honanie, and June were dissbal, as was a general destion of their knowledge, and
Defendant identifies no other discovery resjuthat sought thespecific information
contained in their declarationsThe Court also notes th#te declarations are date
October 5 and 6, 2017 — aftBefendant’s summary judgment motion had been filg
The declarations thus wermt in existence during thestiovery period, and the Cour
can no more forbid Plaintiff from obtaimg declarations from them for purposes

opposing summary judgment than it could prde him from callingthem to testify at
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trial. If Defendant wanted t&now the details of what #se witnesses would say, h
could have deposdtiem or served more specific written discovery requests.

Martha Tate is different. Plaintiff digiot identify her in his initial disclosures an
therefore did not assert ah she generally had knowledge of the alleged 34
discrimination. SeeDoc. 56-2 at 4-5. Plaintiff di include her in his interrogatory
responses, but provided a vergrrow description of her kmdedge: “Martha Tate was 3
School Board Member for Shonto Schodllartha witnessed the ELO Adson making
statement during orientation of the schogtar 2010 at Gyhill High School

Auditorium[.]” Doc. 56-3 at 12. Ms. Tatedeclaration concerns matters well outsic

this narrow description: statements madd°hyllis Yazzie at a staff orientation meeting

in August 2010, and Ms. Yazzediscriminatory actions wie Tate was at the Kaibeta
school. Doc.53-2 at 1-2. Because Defent was never apprised of this area
knowledge and was never told that Tate kaowledge of the alleged age discriminatic
generally, the Court concludes that Defendaas never afforded a fair opportunity t
decide whether to depose her. The Court fitndd the failure tanake this disclosure
was neither substantially jusatl nor harmless,nal therefore will not consider the Tat
declaration. Fed. R. Civ. P. 37(c)(1).
B. Other Alleged Defects in the Declarations.

Defendant also asks the Court to égard the declarations because “they 4

conclusory, lack foundation, are not basegersonal knowledge, and contain opinions.

Doc. 54 at 5. A trial court may considamly admissible evidenda ruling on a motion

for summary judgmentOrr v. Bank of Am., NT & SA&85 F.3d 764, 773 (9th Cir. 2002).

The evidence may be submitted in a detiana which would itself be inadmissiblg
hearsay at trial, but the declaration or gaaty presenting it must demonstrate that t
declarant could present the evidemceadmissible form at trial.See JL Beverage Co.
LLC v. Jim Beam Brands C@28 F.3d 1098, 111®th Cir. 2016) (“a district court may
consider hearsay evidence submitted in aadnmnissible form, so long as the underlyin

evidence could be provided in @umissible form at trial”)fFraser v. Goodale 342
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F.3d 1032, 1036 (9th Cir. P3) (“At the summary judgmerstage, we do not focus omn
the admissibility of theevidence’s form. We insteaddias on the adrssibility of its
contents.”). Thus, “[a]n affidavit or declai@ used to support or oppose a motion [fpr
summary judgment] must be made on pers@&nawledge, set out facts that would be
admissible in evidence, and sholat the affiant is compent to testify on the matters
stated.” Fed. R. Civ. P. 56(c)(4).

The Court will consider the Tsinnijiri Honyumptewa, Honanie, and June
declarations, but only insofar as the testimony couldubengted in admissible form at
trial. The Court finds many instances mfadequate foundationyague assertions
unsupported opinions, and irrelevant facts mdleclarations. In the portion of this order
that follows, the Court will cite only to thogmrtions of the declarations that are “made
on personal knowledge, set outtthat would be admissibile evidence, and show that
the affiant is competent togfy on the matters statedFed. R. Civ. P. 56(c)(4).

C. Defendant’'sSupplementalEvidence.

Defendant moves to file a supplementatesnent of facts with its reply brief
Doc. 55. The Court’s locaules were amended on Decesnli, 2017, to provide that
reply statements of fact may not be filddRCiv 56.1(b). Because ¢hreply brief in this
case was filed in October, the Court vaifiply the law that existed at the tifhe.

While a party may not file “new” evidenceith a reply, it may file “rebuttal”
evidence to contravene argumefitst raised by the non-mawy party in its opposition.
TSI Inc. v. Azbil BioVigilant IncNo. CV-12-00083-PHX-DGC2014 WL 880408, at *1
(D. Ariz. Mar. 6, 2014). After examining Bendant’s supplemental statement of fagts
and exhibits, the Court concludes that sopoetions constitute rebuttal evidence the

Court can consider. Specifically, the Cowvill consider Defendant's Exhibits H

(Doc. 56-2) and | (Doc. 56-3) to address threliminary issues above. The Court wil

* The Court therefore need tndecide whether an exception to Local Rule 56.1(b)
may be permitted by the Court.

-7 -
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also consider Ms. Yazzie's supplemental destion (Doc. 56-4), but only insofar as
provides specific rebuttal evidemto assertions by Plaintfff.

Il. Background.

The Court will describe the facts citdy Defendant in support of its motion|.

Plaintiff worked as a contract employder Defendant’s Kaibeto Boarding Schoc
from 1997 to 2012. His responsibilities inclddenaintaining the safety, sanitation, ar
repair of the student dormitory. Doc. 46%3; Doc. 49-1 at 3-4. Ms. Yazzie begs
supervising Plaintiff in the fhof 2010 when Defendant hired her as the new principa
the school. Doc.53-1 | 5; Doc. 56-4 § At the time of her arrival, Ms. Yazzig
considered the condition dfie dormitory to be unacceptable. Doc. 53-1 §e& also
Doc. 49-1 at 5. She reported this to thieast board in August@10. Doc. 53-1 1 5.

In November 2010, Ms. Yazzie pided Plaintiff written documentation of
continuing concerns she hadthvhis performance despite priefforts to address them
Doc. 46-2 at 45. These issues includedhddequate supervision ofsidential students

7

and staff members,” “[c]leanliness of resitial areas,” and “[u]lnsafe areas in th
residential building.” Id. Although Ms. Yazzie interetl to demote Plaintiff in
November 2010 from his dormitp manager position, she decided to delay this actior
light of Plaintiff's promise to improve. Doc. 46-3 5. Ms. Yazaeewed his contract
in the springof 2011. Id.

In November 2011, Ms. Yazzie issuede#ter of reprimand to Plaintiff for his
actions related to an injury sustained bywdsnt in the dormitory.Doc. 46-2 at 47-51.
Ms. Yazzie noted that she asked Plaintifftive fall of 2010 to cut bed frames thg
extended beyond their mattressekich could cause an injuryid. at 47. Plaintiff in turn
asked the maintenance staff to address the issthe fall of 201Gnd again in the fall

of 2011. Id. at 50; Doc. 49-1 at 6-7. But Pla#h did not follow up to ensure that the

—+

d
n

of

e

1 in

Lt

work was completed. Doc. 46-2 at 40Qn September 5, 2011, a protruding bed frame

~ * Even if the Court considered all of M¥azzie’s supplemental declaration, th
decision on Defendant’'s summarylgment motion would not change.

-8-
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caused multiple wounds to a female studeho required immediate medical attentign

and stitches.ld. Ms. Yazzie found that Plaintiff @lated school policy by failing to
report this incident to the student’s pasent write an official incident reportld. She

also cited Plaintiff's failureto attend a meeting about thiscident without obtaining
authorized leaveld. at 47-48.

In March 2012, Defendarnterminated Plaintiff'son-campus housing agreemel
because Plaintiff allegedly failed to secutdities for his apartment, as required by th
contract. Id. at 23. The housinggreement also required avgcating tenant to replenisi,
the propane tank to the leva which he received itld. Plaintiff failed to do so.Id.
at 39.

Ms. Yazzie decided not to renew PIdifgi contract for the fall 2012 school yeat.

Doc. 46-2 at 4, 14; Doc. 46-3 1 2. Plaintifés 58 years old at the time. Doc. 46-2 at
In a March 20, 2012 notice abnrenewal, Ms. Yazzie statdtht this decision was base

on Plaintiff's absence withouéave, his removal from schobbusing, and his failure tg

nt
e

replenish the propanenta Doc. 46-2 at4. Ms. Yazzie later explained that Plaintiff’'s

performance issues factor@eéavily into her decision not to renew his contrald. at
4-5. She cited (1) the deterating condition of the dormitorgnd Plaintiff's alleged lack

of motivation to address itd)); (2) Plaintiff's patternof absence without leaved(

at 5-6); (3) “numerous compias from [Plaintiff's] emploges that he could not be

found, or that after looking for him, ¢lg found him sleeping in his officeid( at 6); and

(4) Plaintiff's decision to givehe all-clear signal during ardi drill despite that a student

and disabled employee westll in the building (d.).
lll. Legal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the record
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if

evidence, viewed in the ligimost favorable to the nonmovipgrty, shows “that there is

-9-
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no genuine dispute as to any material ot the movant is entitled to judgment as
matter of law.” Fed. R. Ci2. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude the entry of summauglgment, and the disped evidence must
be “such that a reasonable jury could metwa verdict for the nonmoving party.’
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

V. Discussion.

Plaintiff alleges that his demotion and t@nrenewal of his contract violated the

ADEA. Doc.1. That statute makes itlawful for an employer “to discharge an

individual or otherwise discriminate agat any individual with respect to his

compensation, terms, condii®, or privileges of empyment, because of sucl
individual's age.” 29 U.S.C. §623(4). A plaintiff employee can establisl
discrimination through either direcbr circumstantial evidence. See France V.
Johnson 795 F.3d 1170, 11724 (9th Cir. 2015).
A. Direct Evidence of Dscriminatory Motive.
The Ninth Circuit has explained:
Direct evidence, in the context of an ER claim, is defind as evidence of
conduct or statements by persongoimed in the decision-making process
that may be viewed as directly refiieg the alleged disoninatory attitude
sufficient to permit the fadinder to infer that that attitude was more likely
than not a motivating fagt in the employer’s decision. Direct evidence,
which standing alone can defeatnsuary judgment, must be evidence
directly tied to the adverse employment decision. In contrast, stray remarks

not directly tied to the decisionmakj process are nalirect evidence
capable of defeating summary judgment.

Id. at 1173 (internal quotatianarks and citations omitted).

-10 -
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Defendant contends that Plaintiff hgsoffered no direct evidence of ag

D

discrimination. Doc. 45 a4-5. Defendant argues th@taintiff's testimony about Ms.
Yazzie's allegedly discriminatory statents are ambiguous @mincorroboratedid.

Plaintiff counters with testimony from rself and the four permitted declarants
that Ms. Yazzie expressed her frustration with older employees on multiple occagion
Doc. 52 at 4-5. This evhce suggests thahe (1) expressed her opinion in the fall
of 2011 that staff employees were getting tdd (Doc. 49-1 at 10); (2) chastised thrge
older employees at a September 2011Hf staeeting for their lack of enthusiasm
(Doc. 53-1 1 7; Doc. 53-5 1 11); and (3) comited in the fall of 2012 that two oldef
employees should just retire ¢D. 53-3 1 4). Plaintiff alsoffers testinony that Ms.
Yazzie (4) replaced Claudine hg, who was in her fifties osixties, with Stephanie
Crawford, who was in her twenties, in 20{Roc. 53-4  8); and (5) replaced Ning
Toledo, who was in her sixties, withounger employee Midel Yazzie in 2013
(Doc. 53-4 1 9%. Ms. Yazzie disputes these allegatiofoc. 46-2 at 10; Doc. 46-3 | 16;
Doc. 56-4.

Plaintiff thus cites both direct and ammstantial evidence to support his claim,
arguing that statements andtiaos by Ms. Yazzie are sufient to create a genuing
dispute of fact about whethdefendant discriminated. Doc. 52 at5-7. The Ninth
Circuit has instructed, howevdhat where a plaintiff has fpsented both some diregt
evidence and some circumstahtievidence, it is mostparopriate to consider thg
propriety of summary judgment under tidieDonnell Douglagramework.” France 795
F.3d at 1173. The Court theoe¢ will turn tothat framework.

> Defendant contends that the Court aneconsider evidence of Ms. Yazzie’
alleged discrimination against other employe&eeDoc. 45 at 4 n.2. But Defendan
offers only bare citations to cases from ottiistricts, without analysis. The cited cast
do not stand for a broad proBosmon trether alleged acts of discrimination af
inadmissible. See Barnett v. PA Consulting Grpnc., 35 F. Su%o. 3d 11, 22-2]
gD.D.C. 2014) (describing fact-based inquiryDavis v. Dunn Constr. Co., Ina872 F.
upp. 2d 1291, 1318 (N.D. Al2012) (reﬁctlng evidence — after analysis — becaus
was unsubstantiatedJpnes v. St. Jude Med. S.C., Jr®23 F. Supp. 2d 699, 734-3!
(S.D. Ohio 2011) (cournhayexclude this evidence dar Rules 402 and 403).

Uch W(DEZFFUJ
=
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B. McDonnell Douglas.

Under the burden-shifting framework lgicDonnell Douglas Corp. v. Gregdll
U.S. 792 (1973), Plaintiff must first estalblia prima facie case of age discrimination by
showing that “he was (1) &ast forty years old, (2) perming his job satisfactorily,
(3) was discharged [or derteal], and (4) either repdad by substantially younger
employees with equal or inferior qualdtons or discharged under circumstances
otherwise giving rise to an inference of age discriminatiddidz v. Eagle Produce Ltd.
P’ship, 521 F.3d 1201, 1207 #® Cir. 2008) (internal quotation marks omitted;,

France 795 F.3d at 1174 (applying these elements in a failure-to-promote case)

Defendant acknowledges that Plaintiff “hapratected status since he was older than
forty years, that he appeardad be qualified for his faner position, and that his
nonrenewal was an adverse employment acfforDoc. 45 at 6. Defendant contends

that Plaintiff cannot establish the secoslément (adequate job performance) or the

—

fourth element (replacement by a younger @ygé or circumstantial evidence @
discrimination). 1d.°
1. Second Element of the Prima Facie Case.
Defendant contends that Plaintiff svanot performing his job adequately.
Defendant cites (1) Plaintiff's October 20%&hicle accident when he failed to ensure
that students were seat belted; (2) docuntiemtaf Plaintiff's perfomance deficiencies
in November 2010; (3) Plaintiff's subseauedemotion when hdailed to ameliorate
those deficiencies; (4) the November 20lEtter of reprimand mgarding Plaintiff's

responsibility for and response to a studemjsiry in the dormitoy; (5) Plaintiff's

_ ® Plaintiff relies onHawn v. Executive Jet Management, Jiid5 F.3d 1151 (9th
Cir. 2010), to argue thatehCourt need not require all four elements of MeDonnell
Douglasprima facie case. Dob2 at 8-9. AlthougiHawn counseled flexibility in the
consideration of the fourth element and pretéxdid not hold that a court could find :
Ergrga Ia}Lcll%GC%sge where a plaintiff failed éstablish one of the four elementSee615

3d a -59.

1=~
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failure to account for a student and thieml employee during a fire drill; ang
(6) Plaintiff's pattern of unreliable attendance. Doc. 45 at 8-11.
Plaintiff disputes each of these allegatior&pecifically, Plaitiff offers evidence

that (1) the students were seat belted atithe of the vehicle accident (Doc. 53-6 at 16

);

(2) the conditions in the doitory were due to resource constraints beyond his control

(Doc. 53-1 1 5; Doc. 53-6 44); (3) he was a competarid conscientious employee an
had no performance complaints time semester before Ms. Yazzie and her staff be
managing the school (Doc. 53-4 11 2-3); (4pkked the maintenance staff to fix the b
frames before the student’s injury (Doc. 464250); (5) he never gave a premature 3
clear signal during a fire drill (Doc. 49-1 2t); and (6) he does hbave a pattern of
unreliable attendance or unautized absence (Dod9-1 at26;
Doc. 53-6 at 27-29, 32-33, 38-39, 42). Te #xtent Defendant ha®cumentation of his
poor performance, Plaintiff argues, they areifi@dent accounts created in furtherance
Ms. Yazzie’s plan to discriminate agat him. Doc. 53-6 at 33, 43, 46.

This dispute of facts prevents summarggment on the sead element of the
prima facie case. Each side contestsfdots supporting the other side’s argumen
Doc. 45 at 8-11; Doc. 52 at 11-14.

This factual dispute also distinguishess ttase from decisions cited by Defendali
SeeDoc. 45 at 12-16. IDbiaz, the Ninth Circuit held thaa plaintiff could not establish
satisfactory performance because consistently violatduis employer’s policies and heg
did not challenge the employer’s charactarora of his disciplinary history. 521 F.3d
at 1206 (Renteria acknowledged his misconduct, but complained that he was the or
disciplined for it). InKrylova v. Genentech Inc37 F. Supp. 3d 115@N.D. Cal. 2014),
the plaintiff failed to dispute at least tleref his alleged performance deficiencids.
at 1164-65. Andscott v. Sears, Roebuck and G295 F. Supp. 2d 961 (D. Or. 2005

’ Defendant also offers Plaintiff's remdvieom campus housing and his failure t
replenish the propane tank e@adence of his poor job performance. Doc. 45 at 10.
Defendant has not shown that Plaintiff's tmé to adhere to a housing agreement in g
way affected the performance of his job.
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expressed no specific reasoningfiading as to whether themployee established thig

element of his prima facie cas8ee idat 976-79.
2. Fourth Element ofthe Prima Facie Case.

Defendant contends that Plaintiff must establish the fourth element of his g
facie case by showing that a “similarly sithtemployee of a non-protected class W
treated more favorably thahe was for the types ofailures for which he was
nonrenewed.” Doc. 45 at 6-7. Defendasserts that the comador employee must be
“similarly situated in all meerial respects” to PlaintifiMloran v. Selig447 F.3d 748, 755
(9th Cir. 2006), and argues that Plaintiff iaked to show that comparable employeeg
particularly Helena Bennett, wireplaced Plaintiff — were sitar situated in all material
respects. Doc. 45 at 6-8; Doc. 54 at 9.

After reviewing Ninth Circuit law, the Got concludes that Plaintiff describes th

fourth element of the prima facie case tooronly. This element may be satisfied |

two ways: (1) by evidnce that Plaintiff was “repted by substantially younger

employees with equal or inferior quatifitions,” or (2) by evidence that he w3
“discharged under circumstances otherwigwing rise to an inference of agg
discrimination.” Diaz, 521 F.3d at 1207 (internal quotation marks omittség also
Sheppard v. David Evans & Assog894 F.3d 1045, 1049 (9th Cir. 20138¢hechner v.
KPIX-TV & CBS Broad. In¢.686 F.3d 1018, 102®th Cir. 2012). InDiaz the Ninth

Circuit relied on the second thed to deny summary judgmesien as to a plaintiff who
could not show that he was replaced byaanger worker who wsaequally or less
qgualified. 521 F.3d at 1211 4. The court of appeals found that “the remaini
circumstantial evidence isils cumulatively sufficient to permhreasonable jurors to infef
that Mancilla was discriminated against because of his dde.Diazalso instructed that
the fourth element of the prima facie casdode treated with “flexibility,” and cited
previous Ninth Circuit direction that “pe requisite degree gbroof necessary to

establish a prima facie case for . .. ADEAIims on summary judgment is minimal an
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does not even need to rise to the lefed preponderance tie evidence.’ld. at 1211 &
n.4 (quotingWallis v. J.R. Simplot Co26 F.3d 885, 889 (9th Cir. 1994)).

Applying these instructions, the Courbncludes that Plaintiff has presente
sufficient evidence to siafy the fourth element of theipra facie case. As noted abovs
Ms. Yazzie declined to renew Plaintiff's erapinent in 2012, and &htiff has presented
evidence that she (1) expressed her opinighenfall of 2011 that staff employees wef
getting too old (Doc. 49-1 at 10); (2) adtised three older employees at
September 2011 staff meeting for their lamkenthusiasm (Doc. 53-1 { 7; Doc. 53
1 11); (3) commented in the fall of 2012 that two older employees should just
(Doc. 53-3 T 4); (4) in 2012¢eplaced Claudine Long, who was her fifties or sixties,
with Stephanie Crawford, who was in her twes (Doc. 53-4  8); (5) in 2013, replace
Nina Toledo, who was in her sixties, wygbunger employee Mi&el Yazzie (Doc. 53-4
1 9); and (6) replaced Plaintiffith the younger Helena Berth¢Doc. 53-5 1 14). As in
Diaz, the Court concludes that this evidenis “cumulatively sufficient to permit
reasonable jurors to infer thfRlaintiff] was discriminatecigainst because of his age
Diaz, 521 F.3d at 1211 n.4.

3. Pretext.

If the plaintiff establishes a prima facieseathe burden shifts to the defendant
provide a legitimate, non-discrimatory reason for its actiorf-rance 795 F.3d at 1173.
Defendant has done so by piging evidence of Plaintiffoor performance. Doc. 45
at 16-17. The burdenehefore shifts back to Plaintiff &how that this reason is a prete
for age discrimination.France 795 F.3d at 1173. Plaifft‘can demonstrate pretext in
either of two ways: (1) directly, by shawg that unlawful discrimination more likely
than not motivated the engyer; or (2) indirectly, by showing that the employer
proffered explanation is unworthy of credenoecause it is intertig inconsistent or
otherwise not believable.France 795 F.3d at 1175r{ternal quotatiomnarks omitted).

For reasons explained above, the Court concludes that Plaintiff has preg

sufficient evidence to eate a question of fact on whetl2efendant’'s proffered reasoi
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was a pretext for age discrimination. Thsludes evidece that Ms. Yazzie expresse
her view in the fall of 2011 that staff erogkes were getting too old; chastised thr
older employees at a September 2011%f staeeting for their lack of enthusiasmij
commented in the fall of 2012 that two aldemployees should $u retire; in 2012,
replaced Claudine Longvho was in her fifties or sixtee with Stephanie Crawford, whg
was in her twenties; i8013, replaced Nin&oledo, who was in hesixties, with younger
employee Michael Yazzie; and replaced i with the younger Helena Bennétt.

IT IS ORDERED:

1.
2.

Dated this 30th day of January, 2018.

Defendant’s motion for summgjudgment (Doc. 45) idenied
Defendant’s motion to file a supplental statement diacts (Doc. 55) is
granted as explained aboverhe Clerk of Court shhbccept for filing the
document lodged on the Court’s docket at Doc. 56.

The Court will hold a tephonic conference oRebruary 21, 2018 at
3:30 p.m. to set a trial date and a final pretrial conference. Counsel
Plaintiff shall initiate a conference cadl include counsel for all parties an
the Court. If a dial-in number is to be used, counsel for Plaintiff s
provide the Court ahcounsel for all parties thidal-in information no later

than the close of busias on February 20, 2018.

Nalb Conttt

David G. Campbell
United States District Judge

® Defendant argues for the first time irshieply brief that Plaintiff cannot show
Bretext because Ms. Yazzie hired many eaypeés who were oves0 years of age.

oc. 54 at 11. The Court witlot consider an argument mafde the first time in a reply
brief. Gadda v. State Bar of Cab11 F.3d 933, 937 2(9th Cir. 2007).
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