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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gregory F Osterloh, No. CV-16-08117-PCT-JAT
Plaintiff, ORDER
V.

Commissioner  of  Social  Security
Administration,

Defendah

Pending before the Court is Plaintiff's &g of the denial of his social securit
disability benefits.

l. Review of Administrative Law Judge’s Decision

The Administrative Law Judge’s (“ALJ"decision to deny benefits will bg
overturned “ory if it is not supported by substantiali@ence or is based on legal error
Magallanes v. Bowen 881 F.2d 747, 750 (9th Ci 1989) (quotation omitted).
“Substantial evidencefneans more than a meescintilla, but less than a preponderang
Reddick v. Chaterl57 F.3d 715, 720 (9th Cir. 1998).

“The inquiry here is whether the recordadeas a whole, yields such evidence
would allow a reasonable mind to accey conclusions reaeld by the ALJ."Gallant v.
Heckler, 753 F.2d 1450, 1453 (9thir. 1984) (citation omitted)n determining whether
there is substantial evidente support a decision, the Court considers the record i
whole, weighing both the ewce that supports the ALX®nclusions and the evidenc
that detracts from the ALJ’s conclusiofeddick 157 F.3d at 720'Where evidence is
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susceptible of more #m one rational interpretation, ig the ALJ’s conclusion which
must be upheld; and in reaching his fimgh, the ALJ is entitledo draw inferences
logically flowing from the evidence.Gallant, 753 F.2d at 145&itations omitted)see

Batson v. Comm’r of the Soc. Sec. Adn869 F.3d 1190, 1193 (9tir. 2004). This is

because “[t]he trier of fact and not thevieaving court must resolve conflicts in thg

evidence, and if the evidencan support either outcomegthourt may not substitute it$

judgment for thabf the ALJ.”Matney v. Sullivan981 F.2d 1016, 1® (9th Cir. 1992);
see also Young v. Sullivagll F.2d 180, 18@®th Cir. 1990).

The ALJ is responsible for resolving cbetls in medical testimony, determining
credibility, and resolving ambiguitiesSee Andrews v. Shalal®3 F.3d 1035, 1039
(9th Cir. 1995). Thus, if on thwhole record before theoGrt, substantial evidencg
supports the ALJ's decisiothe Court must affirm itSee Hammock v. Bowesi79 F.2d
498, 501 (9th Cir. 1989kee also42 U.S.C. § 405(g) (20)20n the other hand, the
Court “may not affirm simply by isolating specific quantum of supporting evidence
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 200(@uotation and citation omitted).

Finally, the Court is not @rged with reviewing the evidence and making its o
judgment as to whether Plaintiff is or mot disabled. Rather, the Court’s inquiry
constrained to the reasons asserted by thé& @id the evidence refieon in support of
those reason&ee Connett v. Barnha®40 F.3d 871, 874 (9th Cir. 2003).

I. Claims of Error on Appeal

Although Plaintiff purports tdvave four claims of errayn appeal, within his brief
he raises various sub-argurten The Court has attemptéal discern the exact claimg
Plaintiff is bringing and the headings belaeflect what the Court believes to be th
claims.

A. Plaintiff's Treatment Records

Plaintiff claims the ALJ erred in “findinghat Plaintiff's psychological treatmen

was inadequate in light of the severitylo$ condition.” (Doc. 20 at 3). However, th

ALJ did not make this finding. Instead, tA&J found, “The claimant has not generally
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received the type of psychiatric treatment armaild expect if thdimitations imposed by

the claimant’'s impairments were as broad &miting as the claimant alleges.” (Dog.

15-3 at 28)"

Thus, the ALJ was not making a medictermination that the Plaintiff hag
inadequate treatment. Instead, the ALJ tbdmat Plaintiff's chimed symptoms were
inconsistent with Plaintiff's known treatmiehistory; thereby dang into question the
veracity of Plaintiff's symptom testimorfy.Failing to seek treatmeis a valid reason to
discredit Plaintiffssymptom testimony. Tommasetti v. Astryeb33 F.3d 1035, 1039
(9th Cir. 2008). Accordinglythe Court finds no error regéing the ALJ'sobservations
about Plaintiff's treatment history.

B. Thoroughness of the ALJ’s Decision

Plaintiff claims the ALJ’'decision was inadequate besaut was boilerplate and
arbitrary. (Doc. 20 at 3). More specifically, Plaintiff complathat the ALJ did not
adequately explain why Pldiff's routine and conservativeeeatment since October o
2012 for his claimed psychajacal disorders diminished &htiff’'s credibility. However,
in the decision, thé\LJ spent an entire paragraph dissing why Plaintiff's treatment
history was inconsistent with the severitytloé disability he claimg have. (Doc. 15-3
at 28). This paragraph was specificR@intiff's personal medical history.ld(). The
Court finds no error regarding the thorougtsmef the ALJ’'s discussion of Plaintiff's

treatment history.

' The page numbers used are tlumbers from thi€ourt’s record.
> In his reply, Plaintiff argues thahe medications he was taking were ve
strong, which Plaintiff argues shows sigrgiint_treatment. However, to suPport th
these medications were in fact strong, PlHimites this Court to a variety of interne

medical sources such as everydayhealth,cbealthline.com, and news-medical.naet.

(Doc. 25 at 4). From a medical perspective, Court is uncleaabout the reIiabiIitY of
these sources. Regardless, however, thisrtGe not in a position, procedural g tq
reevaluate the medical evidence efard against new medical sourc&ee Matney981
F.2d at 1019. Accordingly, tHeourt will not reweigh the evidence.
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C. Whether the ALJ Correctly Considered Plaintiff's Off-Task Time

Plaintiff does not dispute the ALJ’s calation regarding the amount of tim
Plaintiff would miss from work. However, PHiff argues that using the limitations th
ALJ found regarding Plaintiff'$ocus at work, Plaintiff wow not be employable. (Doc
20 at 4-5).

Based on the limitations ¢hALJ found regarding Plaiiff's focus, to which

Plaintiff does not object on appeal, the Adsked a vocational expert whether there we

jobs in the national economy that Plaintffuld perform. (Doc. 15-3 at 31-32). The

vocational expert testified that there weewveral jobs Plaintiff could performld(). The
Court finds the ALJ did not err in relying dhe testimony of theocational expert, who
properly considered &intiff's limitations. See generally Lockwood v. Comm’r Soc. S
Admin, 616 F.3d 1068, 1071 (9thrCR010) (the agency can shomat work exists in the
national economy for a particular claimaoy taking the testimony of a vocationg
expert); Osenbrock v. Apfel240 F.3d 1157, 116@3 (9th Cir. 200} (holding it was
appropriate for the ALJ to rely on the vocational expert’s testimony).

D. The ALJ’s Consideration of Phintiff’'s Mental RFC Assessment

Plaintiff argues the ALJ erred by only dissing some, but not all of Plaintiff's
Mental Residual Functional Capacity (“RFG$sessment. (Doc. 20 at 5). Specifical

Plaintiff argues that it wasr®r for the ALJ toacknowledge Plaintiff would be off-task

5% of the time and miss two days of wqr&r month, but only make, “passing mentig
of the limitations in the Mental RCF Assessmamid [fail] to address the majority of th
moderate limitations in thegsessment....” (Doc. 20 at 5).

First, the Court notes that Plaintiff acknowledges thatAhé considered and
discussed the Mental RCF assessment. ,Tius clear the ALJdid not ignore this
evidence. Second, Plaintifites nothing that requires th#_J to mention every line of

every piece of evidence to avoid error. Aactingly, because the Al clearly considered

this evidence, and incorporated certain litndias consistent with this evidence, the

Court finds the ALJ did not comirerror with respect to hisonsideration of the Mental
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RFC assessment.

E. The ALJ’s Consideration of Plaintiff's GAF Scores

Plaintiff argues that the ALJ did not giemough weight to his GAF scores. (Do
20 at 6). First, the Court notes, and Ri#fimcknowledges, that the ALJ was aware {
the GAF scores and specifically mentidnthe GAF scores (albeit giving them littlg
weight). (Doc. 20 at 6).

Second, Plaintiff cites no law that recps the ALJ to give a specific amount
weight to these score, or requires the AbJyive a detailed explanation for not givin
high weight to this evidence.Instead, Plaintiff appears teeek to have this Cour

consider the GAF scores, give them highghéi and reverse on this basis. However,

discussed above, it is not this Court’s flime to weigh the evidence, and this Court

cannot substitute its judgment fine judgment of the ALIJMatney 981 F.2d at 1019.

Moreover, Defendant citesase law finding that GABcores are not binding orf
the ALJ. (Doc. 24 at 8 (citinlylcFarland v. Astrug288 Fed. Appx 357, 359 (9th Cir
2008) (citing 65 Fed. Rech0746, 50764-50765)Aug. 21, 2000)). Accordingly, the
Court finds that the ALJ did netrr in his consideration ohe GAF scores, and the Cou
will not reverse on this basis.

F. The ALJ’'s Consideration of Plaintiff's Methamphetamine Use

Plaintiff argues the ALJ gave too mudionsideration to Plaintiff's use of
methamphetamines. (Doc. 20 at 7). Howetais Court has reviewed the record ar
finds the ALJ did not base his decision Btaintiff's use of methamphetamines an
benzodiazepines. (Doc. 15-3 at 29). dast the ALJ noted &t Plaintiff gave
inconsistent statements to variously tneent providers abottis drug use. 1d.). The
ALJ then found that Rintiff's inconsistent statements his treatmenproviders were a
further basis to not credit Plaintiff's statements about the severity of his symptoims.

The Court finds it was not error for ahALJ to consider inconsistencies |

Plaintiff's own statements garding information relevartb his condition as evidence

that he was not credibl&ee generally Thomas v. Barnh&¥78 F.3d 947, 959 (9th Cir
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2002) (discounting the claiant’'s credibility because she presented -conflicting

information about hedrug and alcohol use). Thus, the Court will not reverse on
basis.

G.  The Doctors’ Failure to Consder Plaintiff’'s Familial History

Plaintiff argues that his mental health netodo not show anyffert by Plaintiff's
doctors to explore or mitigate the abuse Pitfiallegedly suffered fom his father. (Doc.
20 at 7). This argument appears to be a cmti@$ Plaintiff's doctors rather than a clain
of error directed at the ALJ’s decision. él&ourt will not reverséhe ALJ for failing to
consider a further potential factual basis for Plaintiff’'s condition that was not in
record, nor treated (per Plaintiff) by Plaintiff's doctors.

H. Plaintiff's Daily Activities

Plaintiff argues that it was error for the Alto consider Plaintiff's daily activitieg
in the decision to deny benefits. (Doc. 20ra8). The ALJ considered Plaintiff's daily
activities in two contexts.

First, the ALJ found that the breadthdacomplexity of Plaitiff's daily activities
undermined the credibility of &intiff's allegations of disdmg limitations. (Doc. 51-3
at 27-28). The Court of Agals has held that in makiray credibility determination
regarding a plaintiff in the social securityntext it is appropriate fahe ALJ to consider
the plaintiff's daily activities (mmong other conderations). Tommasetfi 533 F.3d at
1039. Thus, this Court finds no error iretALJ considering Platiif’'s daily activities as
part of his credibility determination.

Second, the ALJ noted that, “some o fphysical and mental abilities and soci
interactions required to perfo these activities are thersa as those necessary fa
obtaining and maintaining employment.” (Dd®& at 27). As théLJ noted, Plaintiff,
“maintain[s his] grooming anttygiene, prepare[s] mealperform[s] light housework,
watch[s] television, shop[s] for groceriesteaid[s] bible study, attend[s] group therap
feed[s] the homeless, cook[s], perform[spusehold chores,nd attend[s] church
regularly.” (Doc. 15-3 at 27).
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Plaintiff argues that the ALJ erred inyiag on these daily diwvities as evidence
he could work because some of them do mmuire much effort and some Plaintif
performed with difficulty. (@c. 20 at 7). However, theoGrt finds the ALJ correctly
summarized the evidence ofcoed, and there was no erron this point. Further,
Plaintiff argues that he was only feeding thomeless because a shelter required it &
condition of being permitted to stay ther@Doc. 20 at 8). While this argument show
Plaintiff was not feeding the homeless as aroagoodwill, but instead in exchange for
benefit, this is how most work is performedn other words, n&t employees do not
work as an act of gmwill towards their emlyer, but instead in ekhange for a benefit
or compensation. Thus, the Aldid not err in considerinBlaintiff's ability to perform
this task in exchange for a benefit as evidence of an abilgtiy was similar to those
needed for obtaining and maintaining employment.

1. New Evidence

Plaintiff argues that if this Court is gg to affirm the decision of the ALJ, the¢

Court should instead remand for tAeJ to consider new evidenée(Doc. 20 at 8-9).
The Government responds andewthat of the four recorddaintiff seeks to have the
ALJ consider, two records are from outside time frame of the ALJ’s decision, and or
was before the ALJ at the time of his decisidi2oc. 24 at 10). In his reply, Plaintiff
does not dispute this. (Doc. 25 at 1-2As to the one remaing record, Defendant
argues it is not material bes®iit does noprovide any additiona¢vidence regarding
Plaintiff's limitations. (Doc. 24at 11) In his reply, Plaintiff does not dispute this. (Dg
25 at 1-2).

3 Althoug%h Plaintiff cites no law in supgoof this argument (Doc. 20 at 8-9)
Defendant sets forth the legastéor remand. Specifically,
On judicial review, a court mayemand a matter to the a%ency for
consideration of new evidence pursuam sentence six of 42 U.S.C. 8§
405 gF, but only where such eviden is material and the claimant
establishes good cause for failiig submit it during administrative
proceedings. 42 U.S.C. § 405(@)rteza v. Shalala50 F.3d 748, 751 (9th
Cir. 1994)....Evidence is material if ltears “directly and substantially on
t1h9e82)1atter in dispute.Burton v. Heckler 724 F.2d 1415, 1417 (9th Cir.
(Doc. 24 at 10-11).
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Plaintiff's only argument for remand inis reply is that the two records fron
outside the time frame under considematiby the ALJ could impact the ALJ'S
consideration of Plairffis back condition. (Doc. 25 af)1 Specifically, Plaintiff claims

these records show Plaintiff's baskrgery was not successfuld.j. In the decision, the

ALJ stated, “[Plaintiff] stated that he hdsck pain for which he underwent a bag

surgery. [Plaintiff] noted, hower, that he continues to hapain, but in different areas

including low back and hips, and that the peadiates to his foot.” (Doc. 15-3 at 25].

On this record, the Court ags with Defendant that thewesvidence is not materia
because the ALJ did not findlaintiff was cured by the bl surgery; thus, the new
evidence from outside the relevant time fradwes not change the evidence that W
before the ALJ. According] the Court will not remand fothe ALJ to consider this
additional evidence.
V.  Conclusion

Based on the foregoing,

IT IS ORDERED that the decision of the Admstrative Law Judge is affirmed
and the Clerk of the Court dhanter judgment accordingly.

Dated this 29th day of January, 2018.

James A. Teilb‘ﬂrg
Senior United States District Judge
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