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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Harry McCabe, Sr., No. CV-16-08131-PCT-JAT (ESW)
CR-12-8135-PCT-JAT-1
Movant/Defendant,
ORDER

V.
USA,

Regpondert/Plaintiff.

Doc.

Pending before the Court is Movant'sotion to vacate, set aside or corre

sentence (“Motion”). Movant was convicted foiur Counts in 2013 (Doc. 1 at 1).

Movant challenges two of his four convictionshiis motion. (Doc. 1 at 3; Doc. 26 at 2).

Specifically, Movant challenges his convictiams Counts 3 and 4. (Doc. 26 at 2).

On January 30, 2018, the Magistrate Judgehom this case was assigned issu
a Report and Recommendati(lR&R) recommending that é€hMotion be denied with
respect to Count 3 and stayetth respect to Count 4. d&¥ant objected to the R&R.
The Government agrees with the ultimatsndusion of the R&R as to Count 3, bd
preserved additional argument®r example the Governme argues that the entire
Motion is untimely. (Doc. 30 at 2 n.1).

With respect to Count 4, the R&Rcemmended this case lsayed until the
United States Supreme Coussues a decision iDimaya (which occurrd on April 17,
2018) and the Ninth Circuit Court of Appeals issues a decisiBagay. Movant objects

to Counts 3 and 4 being addsed separately, arguing “Theteame of count 3 should be
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addressed similarly to that of count 4. Thatter should be stayed pending the decision

of the United States Supreme Courbimaya and the Ninth Circuit decision Begay.”
(Doc. 29 at 3).

At this point, given thaDimaya has now been decided, the Court believes
would be more efficient to address the entinotion at the samegme. Further, this
approach is Movant’s preferem for having his case decidedhus, the Court will reject
the R&R. However, by this @er, the Court is not making yagubstantive ruling on any
aspect of this case (or the objections).

The Court will not stay this case pending the outcomBeghy and will instead
leave to the Magistrate Judge’s detgration whether, given the holding Dimaya, this
case should still be stayed pending the outconiBegdy. Based on the foregoing,

IT ISORDERED that the Report and Recommendation (Doc. 26) is rejected.

IT ISFURTHER ORDERED that this matter is re-referred to Magistrate Jud
Eileen S. Willett pursuant to Rules 72.1 and27@f the Local Rules of Civil Proceduré
for further proceedings and arfiaer report and recommendation.

Dated this 23rd day of April, 2018.

James A. Teilbﬂrg
Senior United States District Judge
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