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States of America Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Susan Ellsworth, No. CV-16-08150-PCT-DLR
Plaintiff, ORDER
V.

United States of America,

Defendanh

James Ellsworth Jr. (“Ellsworth”) was atigsmt at the Norther\rizona Veterans
Affairs Health Care SysterfVA) in Prescott, Arizona t'm approximately August 2012
until his death on September@)14. On August 4, 201&lIsworth received treatment
at the VA mental health clinic from Eleandollingsworth, a certified psychiatric mentg
health nurse practitioner (NP)When Ellsworth rurned to the VAon September 4,
2014, registered nurse Suzanne Ball foumd taurled up in a ball crying.” Nurse Bal
escorted Ellsworth to the mahthealth clinic, but there we no providers available tg
see him. Instead, Nurse Ball was directied escort Ellsworth to the emergeng
department, where Dr. Steven Chintis, areggancy room physiamboard certified in
internal medicine, conducted mental health sudide risk assessments. Two days lat
Ellsworth committed suicide.

Ellsworth’s mother, Plaintiff Susan EN®rth, brings this medical malpracticy

action against Defendant the United StateArokrica under the Federal Tort Claims A¢
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(FTCA), alleging that Dr. Chintis andNP Hollingsworth prowded her son with
substandard treatmeht. At issue is Defendant’s motion for summary judgment 4
Plaintiff's request for relief under Federal IBwf Civil Proceduré6(d), which are fully
briefed. (Docs. 53, 61, 66.) During a Mag;2018 status conference, the Court advis
the parties that it would grantdhtiff's Rule 56(d) requestnal grant in part and deny ir]
part Defendant’s motion for summary judgmeniDoc. 69.) This order explains th
Court’s reasons.

|. Legal Standard

Summary judgment is appropriate whirere is no genuine dispute as to al
material fact and, viewing those facts itight most favorable to the nonmoving party
the movant is entitled to judgmeas a matter of law. Fe&. Civ. P. 56(a). Summary
judgment may also be entered “against aypatio fails to make a showing sufficient t
establish the existence of an element dsdeto that party’s case, and on which th
party will bear the burdeaf proof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322
(1986). A fact is material ift might affect the outcomef the case, and a dispute i
genuine if a reasonable jury could find the nonmoving party based on the competi
evidence.Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

The party seeking summarydgment “bears the initial sponsibility of informing
the district court of the basis for its moti@nd identifying those portions of [the record
which it believes demonstrate the absenca génuine issue of material factCelotex
477 U.S. at 323. The burderethshifts to the non-movata establish the existence o
material factual issues thatan be resolved only by anfiler of fact because they ma
reasonably be resolvedfavor of either party.”Anderson477 U.S. at 250.

If, however, the “nonmovant shows by d#vit or declaration that . . . it canng
present facts essential tosjify its position,” the court l&discretion tadeny or defer

consideration of the motion for summarydgment and allow the nonmovant to tak

! Plaintiff was appointed Psonal Representative of tEstate of James Ellsworth
%r., and she brings this actionrganally and on behalf of Ellsworth’s estate. (Doc. 14
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additional discovery. Fed. R. Civ. P.(8h “To prevail on a request for additiong
discovery under Rule 56(d), a party must shbat (1) it has set fdntin affidavit form
the specific facts it hopes #icit from further discovery; (2the facts sought exist; ang
(3) the sought-after facts are esti®l to oppose sumary judgment® Midbrook
Flowerbulbs Holland B.V. WHolland Am. Bulb Farms, Inc874 F.3d 604, 619-20 (9th
Cir. 2017) (internal quotain and citatioromitted).
II. Discussion

Under the FTCA, a plaintiff may bringaaim in federal court against the Unite

States:

for injury or loss of property, or personal injury . . . caused by
the negligent . . . act or ossion of any employee of the
Government while acting within the scope of his office or
employment, under the circumstances where the United
States, if a private person, would be liable to the claimant in
accordance with the law othe place where the act or
omission occurred.

28 U.S.C. § 1346(b). Herdyrizona law governs Dr. Chintis’ and NP’s Hollingsworth'’
liability because Ellsworth receivdds medical care in ArizonaSeeMundt v. United
Statesp11 F.2d 1257,259 (9th Cir. 1980).

In Arizona, medical malpractice clainase governed by statute. To succeed o
medical malpractice claim, a claimant mudiablsh that: (1) “the health care provide
failed to exercise that degreécare, skill and learning expied of a reasonable, pruder
health care provider in the profession orssléo which he belongsithin the state” and
(2) that “[s]uch failure was a proximate sauof the injury.” A.R.S. § 12-563
Additionally, “[u]lnless malpractice is grossly apparent, the standard of care mu
established by expert medical testimoflyRasor v. Northwest Hosp., LL.@03 P.3d
572, 575 (Ariz. 2017).

> Some cases cited refer to the formeteRa6(f), which is subiantively the same
as the current Rule 56(dMichelman v. Lincoln Nat'l Life Ins. C0685 F.3d 887, 899
n.7 (9th Cir. 2012).

% This case does not involve malpractice tisaso grossly apparent that expe
medical testimony is not needed.
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Likewise, the requisite expert witness bfizations are governed by statute:

A. In an action alleging medical malpractice, a person shall
not give expert testlmon% on ghappropriate standard of
practice or care unless the pmrsis licensed as a health
professional in this state onather state and the person meets
the following criteria:

1. If the party against whonor on whose behalf the
testimony is offered is or clainte be a specialist, specializes
at the time of the occurrence thathe basis for the action in
the same specialty or claimegecialty as the party against
whom or on whose behalf the testimony is offered. If the
party against whom or on whke behalf the testimony is
offered Is or claims to be aepalist who is board certified,
the expert witness shall be aesfalist who is board certified

in that specialty or claimed specialty.

2. During the year immedigly preceding the occurrence
giving rise to the lawsuit, deved a majority of the person’s
professional time to either both of the following:

(&) The active clinical practiagf the same health profession
as the defendant and, if thefeledant is or claims to be a
specialist, in the same spaty or claimed specialty.
(b) The instruction of studds in an accredited health
professional school or accredited residency or clinical
research program in the same health profession as the
defendant and, if the defendant is or claims to be a specialist,
in an accredited health professional school or accredited
residency or clinical researgirogram in the same specialty
or claimed specialty.

A.R.S. § 12-2604.

Defendant argues that it éntitled to summary judgmebecause Plaintiff cannot
establish an essential elementhef claim: breach of theastdard of care. Specifically
Defendant argues that Plaffis claims center on care Ellsworth received from D
Chintis and NP Hollingsworth, but Plaintiffreedical expert, Dr. Lawrence Sporty, is n(
qualified to opine on the standards azfre applicable to these providérsThe Court

agrees.

* Defendant also argues that Dr. Sportyiigjualified to opine on the standards
care applicable to Dr. Bruce Bkberg, Ellsworth’s psychiasi, and Nurse Ball. In her
first amended complaint, Plaintiff allegegenerally that Defendant, its agents, ali
employees, fell below the standard of care,did not identify specific providers. (Doc
14 19 19-21.) Plaintiff has since clarifiecatiher claims are based on care Ellswol
received from Dr. Chintis and NP Hollingswortfihe Court therefore limits its analysi
to these providers.
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First, Dr. Sporty is not quiied to opine on the standaaf care applicable to NP
Hollingsworth because, in the atrepreceding Ellsworth’s tréaent at the VA, Dr. Sporty
neither actively practiced as an NP, nor diddsch NP students ah accredited health
professional school. R.S. 8§ 12-2604(A)(2)Sanchez v. Old Rblo Anesthesjal83
P.3d 1285, 1290 (Ariz. Ct. App. 200&ee also M.M. v. Yuma Ctyo. 2:07-cv-01270

JWS., 2011 WL 874615, at *4 (D. Ariz. Nov. 292011) (concluding that a medical

doctor is not a licensed physician’s assistamd therefore is naqualified under § 12-
2604(A)(2) to opine on the standard of care for a physician’s assistant).

Second, Dr. Sporty is not glified to opine on the stdard of care applicable tg
Dr. Chintis because the two ghgians do not share the sam@ecialty. “[A]n expert
must establish the same specializatiorthess health care provider under 8§ 12-2604(
when the care or treatment at issuas within that specialty.’Rasor 403 P.3d at 577.
This principle extends to a caretlwn a claimed specialty, whiclhréfers to situations in
which a physician purports to esgalize in an area that iiggble for board certification,
regardless of whether the physician in flawits his or her practice to that areaBaker
v. Univ. Physicians Healthcar96 P.3d 42, 49 (Ariz. 2013).

Although Dr. Chintis spealizes in internal medicine, i undisputed that the carg
at issue was not within that specialty attterefore, Dr. Sporty need not specialize
internal medicine. Instead, at the timetteated Ellsworth, DrChintis worked full-time
as an emergency department physiciarmd ssaw patients onlyin that capacity.
Emergency medicine is a certifiable specidltyAccordingly, Dr. Chintis’ claimed
specialty at the relevant tenwas emergency medicin8eeMassara v. U.SNo. CV-13-
269-TUC-BPV, 2014 WL 12527303, at *4 (Briz. Sept. 23, 2024(finding emergency

medicine to be the relevant claimed spigiavhen physician “was holding himself out

and working as an emergency physician when he prowdesl . . . in the emergency

room”). Dr. Sporty is board certifeein psychiatry and neumdy, but does not specialize

_° The American Board of Emergency Meide is one of 24 medical specialt
certification boards recogmd by the American Board of Medical SpecialtieSee
https://www.abem.org/public/
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or claim to specialize in emergency mediciée therefore cannot opine on the stands
of care applicable to Dr. Chintis.

Contrary to Plaintiffs argument, DrChintis did not holdhimself out as a
psychiatrist merely becausée provided Ellsworth withpsychiatric treatment.

Emergency room physans, by nature, will provide a widange of treatment dependin

on the conditions prestd by each patientDefendants’ emergency medicine expef

Dr. J. Scott Lowry, explains that it is with“the scope of practice” of a physicial

practicing emergency medicine to treat patient who reports to the emergen

department, and that the scopk practice is unaffectedby the patient’s reasons fof

reporting to the emergency departmentDoc. 66-1  7-8.) Ithe Court were to
conclude otherwise, it woul@éxpand liability for emergey medical providers by
holding them to the standards of care appleab specialists in @ry field of medicine
that might be relevant to the conditions thmat in the emergepaoom. Such a result
would undermine the Arizona legislature’s miteto ensure compable training and
experience between expertsdadefendant physician®aker, 296 P.3d at 46.

Although ordinarily “a plaintiff's failureto provide a qualified standard-of-car
expert would justify summary judgment ftire defense,” the Court may deny summg
judgment and allow the plaintiff to nominaéenew expert where the plaintiff properl
seeks relief under Rule 56(dRasor 403 P.3d at 576-78. ldetermining whether to
grant such relief, the Court coders “both the good faith dack thereof of the plaintiff
in proposing thenitial expert whose qualificatiorare questioned on summary judgmer
as well as the defendant’s wagito challenge the proposexipert until this later stage of
litigation rather than under 8§ 42603 if the qualifications we plainly inadequate in the
affidavit.” Id. at 577.

Plaintiff has identified two new experts toiog on the standard of care applicable

to Dr. Chintis—Dr. Michael Ritter, a physicigboard certified in emergency medicing
and Dr. Neil Farber a physicidmoard certified in internal ntécine. (Doc. 61-12 at 3.)

Although Dr. Farber is precluddrom testifying for the sameeasons as Dr. Sporty, Dr
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Ritter appears to share the same claimed alpgcs Dr. Chintis. (Doc. 61-5 at 1).
Moreover, Dr. Ritter’'s expert report and distloe materials were atthed with the Rule
56(d) motion. Kd.) The Court also finds #1, in fairness, Plaintiff should be permitted to

substitute experts at this timélaintiff, however, has notlominated a new expert who i

lv2)

gualified to opine on the stdard of care applicable to NRollingsworth. Summary

judgment therefore is appropte to the extent Plaifffts claims are based on cars

D

Ellsworth received from this provider.
[11. Conclusion

For these reasons, the Court finds that $porty is not qualiéd to opine on the
standards of care applicable By. Chintis and NP Hollinggorth. The Court denies
summary judgment to the extePlaintiff's claims arébased on care Ellsworth received
from Dr. Chintis because Plaifh has appropriately request to substitute experts
pursuant to Rule 56(d). The Court grastsnmary judgment on aims related to care
Ellsworth received from NP Hollingsworthebause Plaintiff & not nominated a
gualified substitute expert.

IT ISORDERED that:

1. Defendant’'s motion for samary judgment (Doc. 53) GSRANTED IN PART
andDENIED IN PART as explained herein.

2. Plaintiff's request for relieinder Rule 56(d) (Doc. 61) IGRANTED as
explained during the March 6, 28 telephonic status conference.

Dated this 13th day of April, 2018.

s M
ET et

Douglas/.. Rayes
Uhiited SaeS uisutct Joe




