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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Valence Ray Smith, Sr., No. CV 16-08160-PCT-GMS
Petitioner, CR 13-08043-PCT-GMS
V. ORDER

United States of America,

Respondent.

Pending before the Court is Petitioner Valance Ray Smith, Sr.’s Motion Undg
U.S.C. 8§ 2255 to Vacate, Set Aside or Cor®entence by a Person in Federal Custo
(Doc. 1). Magistrate Juddgeileen S. Willett has issueal Report and Recommendatio
(R&R) in which she recommendbat the Court deny the motion. (Doc. 14). Petitior

filed objections to the R&R. (Doc. 15). Becaudgections have been filed, the Court will

review the record oall relevant mattersle novo. For the followingreasons, the Court
adopts the R&R and denies the motion.
BACKGROUND
On May 5, 2014, Petitioner waonvicted by a py of three counts: two counts o
assault with a dangerous weafg@ounts 1 and 3) in violatmoof 18 U.S.C. 88§ 1153 and
113(a)(3) and one count of askaasulting in serious bodily jary (Count 2) in violation
of 18 U.S.C. §8 1153 and 113(a){8ount 3 stemmed from ancident on July 8, 2011.

Petitioner got into an argumewith his girlfriend, hitting hein the mouth and stabbing

! United Satesv. Smith, No. CR-13-08043-PCT-GMS, 2095 (D. Ariz. 2014).
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her in the foot. Counts 1 and 2 arose framincident on Sepimber 12, 2012 where
Petitioner fought with his girlfriend and beher with a metal pipe. The events ¢
September 12, 2012 had previously led to gbaand a conviction e Hualapai Tribal
Court? The tribal court sentenced Petitioner tmtyears in prison, nning from October
2, 2012 to October 2, 2014. Petitioner wavisg his tribal sentence while on trial iy
federal court. After the conviction in fe@éd court, Petitioner was sentenced to 11
months in prison and three ysaf supervised release.

Petitioner brought a direct appeal bis federal court conviction, and wa
represented by court-appointed counsetitiBeer challenged three issues: (1) wheth
the district court erred in denying a motitm suppress; (2) whether the district coJ

abused its discretion by dang a motion to sever; and (3) whether the district co

imposed a reasonable sentence. The Ninttuiatfirmed the conviction and senterice]

Petitioner timely filed the present § 225%otion on July 15, @16, presenting sever
grounds for relief.
DISCUSSION

l. Legal Standard

A federal prisoner may seek relief un@®& U.S.C. 8§ 2255(a) if his sentence wz:
imposed in violation of the Uted States Constitution or thaws of the United States
was in excess of the maximuauthorized by law, or is bérwise subject to collatera
attack. When a prisoner petitions for postviction relief, this Court “may accept
reject, or modify, in whole or in parthe findings or recommendations made by t
magistrate [judge].”ld. at 8§ 636(b)(1). If a petitionenlds timely objections to the
magistrate judge’s R&R, the district judge must malde aovo determination of those

portions of the report or specified propodealings or recommendations to which th

2 Hualapai Tribev. Smith, 2012-CR-415ABC (Hualapai Tribal Court 2012).

% United Satesv. Smith, C.A. No. 14-10231, Doet0 (9th Cir. 2015).
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objection is maddJnited States v. Reyna-Tapia, 328 F.3d 11141121 (9th Cir. 2003) (en
banc).
lI.  Analysis

A. Grounds One—Three: Hualai Tribal Court Conviction

Petitioner raised three grounds for reliefated to his Octmer 2012 conviction
and sentencing in the Hualapai Tribal Cour}:tffe tribal court sentenced Petitioner to|a

term of more than one yearthout the appoitment of defense counsel; (2) Petitiong

1%

r
was arraigned and sentenced to immediateismpment in violation of the law; and (3)
the criminal laws, rules of evidence, andesuof criminal procedural were not made
available to Petitioner. (Doc. 1, p. 16).

Although “Indian tribes ar ‘distinct, independent poltal communities, retaining

M

their original natural rights’ in matters @cal self-government,” “Congress has plenary
authority to limit, modify oreliminate the powers of ¢al self-government which the
tribes otherwise possessSanta Clara Pueblo v. Martinez, 436 U.S. 49, 57 (1978)
(quoting Worcester v. Georgia, 31 U.S. 515, 519 (1832 Exercising this authority,
Congress passed the Indian Civil Rights ACIRA), 25 U.S.C. 88301-1304, in 1968.
Relevant here, ICRA establishist “[t]he privilegeof the writ of habeas corpus shall be
available to any person, in awbof the United States, to tdke legality of his detention
by order of an Indian tribe.” 25 U.S.C. § 1303.

In order for a court to have subjectatter jurisdiction ovean ICRA habeas
petition, the petitioner must be in custody at the time the petition is Stedleffredo v.
Macarro, 599 F.3d 913, 918 (9th IC2010) (“The term ‘detentionh the statute must be
interpreted similarly to the ‘in custody’ gairement in other habeas contexts. .
Therefore, an ICRA habeastpen is only proper when #h petitioner is in custody.”)
(citing Moore v. Nelson, 270 F.3d 789, 791 {9 Cir. 2001)). Petitioner filed this action on
July 15, 2016. Petitioner’s term of imprisoenm imposed by the Hugbai Tribal Court

ended on October 2, 2014. Petitioner was ntdétention by order o&n Indian tribe” at

the time his § 2255 motion was filed. Additally, a petitioner must first exhaust triba

-3-
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remedies before filing an ICRA habeas petitideffredo, 599 F.3d at 918Alvarez v.
Lopez, 835 F.3d 1024, 1027 #® Cir. 2016) (“In orderto satisfy the exhaustion
requirement, a criminal defendant must pursudirect appeal or show that such an
appeal would have beentife.”). Petitioner did not pursua direct appeal with the
Hualapai Tribal Court. Petitioner has alsodaano showing that a direct appeal would
have been futileSee lowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 19 n. 12 (1987)
(“[E]xhaustion [is] not required where aassertion of tribal court jurisdiction ig
motivated by a desire to harass or is digted in bad faith, owhere the action is
patently violative of expregsirisdictional prohibitions.”);Johnson v. Gila River Indian
Community, 174 F.3d 1032, 1036 (9th Cir. 1999plghng that “if a functioning appellate
court does not exist, exhdio is per se futile”).

In objecting to the Magistrate Judge’'datenination that the Court lacked subject
matter jurisdiction over Petitieer's attacks on the Hualapa@ribal Court conviction,
Petitioner notes that the Hualapai Tribal Gaondered a Status Rew of his criminal
case and conviction on May 19, 2di(Doc. 15). Petitioner appears to argue that because
the tribal court ordered a rew and did not take any remabaction, the Court should
find that exhaustin of remedies would have bedutile. The futility exception to
exhaustion requires courts aoswer whether “any meaningfuibal remedies exist.3.
Marks v. Chippewa-Cree Tribe of Rocky Boy Reservation, Montana, 545 F.2d 1188, 1189
(9th Cir. 1976). Meaningful tribal remediesan exist even when a petitioner’s desired
outcome is not reached. The focus of the inqigrgn the procedures that are available|to
a potential appellant and ntte end result reached by any such appeal or review.
Moreover, ICRA habeas jurisdion requires both detentiaand exhaustion. Regardless
of whether a direct appeal of Petitioner'bat conviction would have been futile, the

fact remains that Petitioner was not detainedimer of an Indian tribe at the time the

4

* The Hualapai Tribal Court set a StaReview for June 22, 2017. (Doc. 15, f
I1d1). t‘l’helcztourt found that the Defendant hades@ his time and ordered the case closs
.atp. 12.
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§ 2255 motion was filedSee Moore, 270 F.3d at 792 n. 1 (“Quletermination that [the
petitioner] fails to meet theequirement of detention makes it unnecessary for us
address the question whether Mooreei@ito exhaust tribal remedies.The Court lacks
subject matter jurisdiction to revieletitioner’s tribal court convictions.

B. Grounds Four—Five: Federal Court Conviction

Grounds Four and Five dienge the constitutionality of Petitioner’s federal coJ
conviction. In Ground FourPetitioner alleged that the deral trial court improperly
admitted “a uncounseled convamti of tribal court, thatwas used in a subsequer
prosecution as evidence in exhibits.” (D&g. In Ground Five, Petitioner alleged that th
grand jury considered unconstitutionally obtained em@k because the feders
indictment was based on the “same conduct¢batprised the tribal indictment.” (Doc
1). Petitioner did not raise theeghallenges (or any of thehet grounds) in his direct
appeal. (Doc. 1, p. 9). Petitioner states thatdid not raise his challenges on appég
because trial and appellate courfaged to address the grountl.

When a petitioner challenges a senteander 8§ 2255 without first raising the

claims on direct appeal, the ¢lzs are procedurally defaultednited States v. Ratigan,

351 F.3d 957, 962 (9th Cir. 2003). Proceduwtefault may be overcome “only if the

defendant can first demonstrate either causkamtual prejudice or that he is actual
innocent.” United Sates v. Braswell, 501 F.3d 1147, 1149 (9th Cir. 2007) (quotin
Bousley v. United Sates, 523 U.S. 614, 6221998)). Cause exists when “procedur
default is due to an ‘objective factor’ that‘external’ to the petitioner and that ‘canng
be fairly attributed to him.”Manning v. Foster, 224 F.3d 1129, 1133 (9th Cir. 200G
(quoting Coleman v. Thompson, 501 U.S. 722, 731-321991)). For example,
“[c]onstitutionally ineffective assistance of umsel constitutes causefficient to excuse

a procedural default.’Ratigan, 351 F.3d at 964-65. “Prajice requires that errorg

> Petitioner’s Reply asserts actual innocefibec. 13, p. 7). The Magistrate Judg
determined that Petitioner had not met hisden o rovm ac innocence. Petitioner
does not raise objections related to this finding. (
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“worked to [the petitioner'sjctual and substantial disadvanggnfecting [the] entire
trial with error of onstitutional dimensionsUnited Sates v. Frady, 456 U.S. 152, 170
(1982).

Petitioner objects to the Magistrate Jadgdetermination that Grounds Four ar]
Five were procedurally defaulted withoexcuse. Petitioner asserts that he has shc

cause because “Defendant did not have hisngladdressed nor considered by the tril

courts Order of Status Review 31-MonthgsenfDefendant served his tribal sentence.

(Doc. 15, p. 5). The Court has already detead that it lacks subgt matter jurisdiction
to review Petitioner’'s claims arising frofms tribal court conviction. Moreover, any
alleged deficiencies in the tribal court peedings are not relevant to the federal co
proceedings that Petitioner challeage Grounds Four and Five.

To the extent Petitioner is also challengithe Magistrate Judge’s determinatid
that there was not constitutidlya ineffective assistanceof counsel such that the
procedural default is excused, the Cougfects that objection as well. To prov
ineffective assistance of counsaldefendant “must show thadunsel’s actions were no
supported by a reasonable strategy and that the error was prejutiessaio v. United
Sates, 538 U.S. 500, 505 (2003). As relatesGoound Four, comary to Petitioner’s
assertion, his tribal court conviction was not admitted at trial. (Doc. 8). There
Petitioner's appellate counsel was not indffec by choosing noto raise the issue on
direct appeal. In Ground Five, Petitionehallenges his grand jury indictment. |
Petitioner is alleging that the tribal conviction was improperly presented to the ¢
jury, it was not ineffective assistance of caein® decline to raise the issue on dire
appeal. Generally, “an indictment taidteby incompetent edence, or even by
unconstitutionally obtaine@vidence, will not be dismissed on that baslsunter v.
United States, 405 F.2d 1187, 1B3(9th Cir. 1969). If Petitiorreis alleging that it was
unconstitutional for him to beonvicted of the same crima both tribal and federal
court, it was similarly not ineffective assistanof counsel to not raise the issue on dirg

appeal. Although the Constitution protects agadouble jeopardy, multiple prosecutior

-6 -

d
wn

nal

h

brt

n

fore,

ran

ct

pCt

S




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

are allowed when they are cadiout by separate sovereigaach as a Native American

tribe. See generally United States v. Lara, 541 U.S. 193 (2004))nited States v. Wheeler,
435 U.S. 313 (1978). Therk, Petitioner cannot esteh that his counsel was
constitutionally defective. As such, therens excuse for failing toaise these challenges
on direct appeal. Grounds Four andd-are procedurally defaulted.

C. Grounds Six—Seven: Inetctive Assistance of Counsel

In Grounds Six and SevemRetitioner alleges that both his trial and appelld
counsel were ineffective. Petitioner allegdsat his counsel “deficiently failed tg
investigate petitioner’s prior iblal court proceedings thaesulted in an uncounsele
conviction that was ‘presumabipid.” (Doc. 15, pp. 18-19).

Unlike other claims, “ineffetve-assistance-of-counsebain[s] may be brought in
a collateral proceeding unde2855, whether or not the petitier could have raised thg
claim on direct appealMassaro, 538 U.S. at 50. GroundsxSand Seven, therefore, ar
not procedurally defaultedAs discussed above, in ordir succeed on an ineffective
assistance of counsel claim, the Petitioner must show boththdatounsel's actions
“were not supported by a reasonably stygteand that the “error was prejudiciald. at

505. Here, Petitioner asserts tiag counsel did not adequigteeview the tribal court

convictions. Counsel, however, was defendingtiBeer in his federal court trial, not the

U7

te

U
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tribal court. Petitioner also claims that counsel was ineffective by permitting the triba

conviction to be admigd to the grand jury and during the federal trial. As shown abq
these claims are without legal and factuatitn@herefore, it was not inappropriate fg
trial and appellate counsel to focus thdiemtion on other issues and not raise the
claims. Petitioner cannot establish his Itat appellate counsel was constitutional
deficient.

CONCLUSION

Petitioner's objections to the Magistraleidge’'s R&R are without merit. The

Court lacks subject matter jurisdiction toview Petitioner’s claims stemming from th

tribal court conviction. Petitioner procedlyadefaulted his claims about the allege
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admission of his tribal coudonviction into the federal tdi@and double jeopdy. Finally,
Petitioner did not establish that either trialappellate counsel were ineffective. Couns
may focus on the most successful claimd arake strategic choices; Petitioner has 1
shown counsel acted outside thage of acceptable assistance.

IT IS THEREFORE ORDERED that the Magistrate Judge’'s Report ar
Recommendation (Doc. 14) BDOPTED and the Motion to Vacate of Petitione
Valance R. Smith, Sr. (Doc. 1) BENIED.

IT IS FURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2255 Cases, in the ev@etitioner files an appeal,élCourt declines to issue §
certificate of appealabilitypecause reasonable juristeould not find the Court’s
procedural ruling debatablé&ee Sack v. McDaniel, 529 U.S. 473, 484 (2000).

Dated this 7th day of March, 2018.

~ )

Honorable G. Murna Snow
United States District Jue
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