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Navajo and Hopi Indian Relocation Doc.
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jason Begay, No. CV-16-08221-PCT-DGC
Plaintiff, ORDER

V.

Office of Navajo and Hopi Indian

Relocation,
Defendan

Plaintiff Jason Begay, a member of thevBja Nation, seeks judicial review of al

administrative decision by Defendant Officd Navajo and Hopilndian Relocation

(“ONHIR”) denying him relocation benefitsinder the Navajo-Hopi Settlement Act.

Doc. 1. The parties have filed cross motidmssummary judgmentDocs. 36, 39. The
motions are fully briefedand oral argument will not aid the Court’s decisiddeeFed.
R. Civ. P. 78(b); LKiv 7.2(f). The Court will granPlaintiff's motion and remand for
further proceedings.
l. Background.

President Chester A. Arthur set asid2.a million acre reservation in Arizona ir

1882 for the Hopi Nation and “such other Indiaas the Secretary of the Interior may s

! Defendant's Answer asserts that ti@surt lacks subject matter jurisdictiol
because Plaintiff failed to exbst his administrative remediefioc. 33 at 4. Defendant
does not make this argumentii® summary jdgment motiongeeDocs. 39, 46), and the
record reveals that Defendant finalized its denial and concluded the administrative 1

Brocess (A.R. 144). The Court is therefore fiatishat it has subject matter jurisdiction).

8 U.S.C. § 1331; 5.S.C. 88 701-06.
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fit to settle thereon.”Bedoni v. Navajo-Hopi klian Relocation Comm;r878 F.2d 1119,
1121 (9th Cir. 198p Members of the Navajo Man subsequently settled on th
reservation alongside the Hopild. In the decades that folved, attempts to resolve

inter-tribal conflicts ultimately resulted ithe Navajo-Hopi Settlement Act in 1974d.

This statute authorized the district coup partition the reservation and create

Defendant’s predecessor to help relocatdians who resided on land partitioned to t
other tribe.ld. at 1121-22.

To be eligible for reloation benefits, a Navajo plcant bears the burden o
demonstrating that he or she was (1) galeresident of the Hopi Partitioned Land
(“HPL”) on December 221974, and (2) a head of housahoh or before July 7, 1986
25 C.F.R. 8§ 700.147. A singépplicant who was never mead or a parent can qualify
as a head of household only tlgmonstrating self-supportd. 8§ 700.69(a)(2).

Plaintiff was born on December 16, 19@%R. 137) and was a legal resident (¢
the HPL on December 22, 197A.R. 13). In 1980, Plairfi moved to Richfield, Utah,
where he worked and attendedliischool. A.R. 137. Plaintiff moved to Salt Lake Cit
Utah, in January 1984, whene lived with his brother uih graduation from high school
in May 1984. Id. Plaintiff then relocaid to California, where hbeld part-time jobs at
McDonalds and Jack-in-the-Box in the summefl®84. A.R. 74, 138. Plaintiff secure
a full-time job at a California computeompany in Novembet984. A.R. 138.

Defendant’s predecessor included Plaintifthe relocation benefits it awarded t
his mother, Mary Begay, on September 11, 1984R. 27. Plaintiff separately appliec
for his own relocation benefittn March 9, 2009. A.R. 9Defendant’s application form
called for Plaintiff to recordhis full-time — not part-time — employment history. A.R. 1
Plaintiff noted his full-time employment fdhe computer company, but did not mentic
his part-time employment for McDonalds or Jack-in-the-Bo$ee A.R. 14, 85-86.
Contemporaneous notdsom a May 2009 screening terview regarding Plaintiff's
application reveal only one part-time job y@uth program at Richfield High School i
1983. A.R. 23; Doc. 36 at 8.
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DefendantleniedPlaintiff's application on February 22010, citing his failure to
establish his status as a heaidhousehold before his mother’s receipt of relocati
benefits on September 11, 1984. A.R. Bécause Plaintiff was included in the family’
relocation benefits, Defendant reasoned thiatwlas the last possible date he resided
the HPL. Id. Plaintiff was neither married nor a parent before September 11, 198
Plaintiff could qualify as &ead of household only by demstrating self-support, which
requires that he earned at least $1,300 per yiehr.His full-time employment for the
computer company, which started in Novemnli984, could not &ablish self-support
before September 11, 1988¢e id.

Plaintiff initiated an administrative ppal on March 18, 2. A.R. 31-33.

Before his appeal hearing, Plaintiff submitted a letter that described his part

employment from January to May 1984 fotaadscaping company in Salt Lake City.

A.R. 60. Plaintiff explainedhat he worked 28 hours peseek as a landscaper for hi
Mormon seminary teacher, Mark Staplekl. Mr. Staples allegedly paid Plaintiff in
cash, and neither Mr. Staples nor Plaintéported the wages to the Internal Reven
Service. A.R.51-53, 82. Plaintiff's eamgs from this part-tira employment allegedly
totaled $1,840. A.R. 60.

At an October 2010 hearing, the HegrOfficer heard testimony from Plaintiff;
his mother, Mary Begay; his brother, Tully d#s/; and his screening interviewer, Jose
Shelton. Mr. Staples was deceasédR. 73. MaryBegay testified thatl) Plaintiff was,
for the most part, raised by his grandpar¢atR. 97); (2) Plaintiffworked for “the white
man” while in high school (A.R. 95-96);nd (3) she never visited Plaintiff in Utal
(A.R. 99). Tully Begay tesigd that (1) Plaintiff livedwith him from January to May
1984 while finishing his senior year of high school (A.R. 102)P{2)ntiff worked for a
landscaping company, which caused him taqbee “[m]ost of the time” (A.R. 102-04);
and (3) he could not identify Mr. Stapleghom he had never met (A.R. 110-11). M

Shelton testified that he hamb independent recollection of the screening interview,

that he took contemporaneous notes raggrdhe conversation. A.R.112-13. Mrf.
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Shelton gave inconsistentstenony about whether he waluhave noted the landscapin
job. A.R. 113.

The Hearing Officer issued a decisionJanuary 2011 affirming the denial o
relocation benefits (A.R. 132which became Defendant'snél decision in July 2011
(A.R. 144).

I[I. Legal Standard.

A reviewing court may reverse an GINR decision under the Administrative
Procedure Act (“APA”) if it is arbitrary, camious, an abuse of sliretion, contrary to
law, or unsupported by substantaiidence. 5 U.S.C. § 706(2)(A), (Bege Bedoni878

[113

F.2d at 1122. A decision is arbitrary anghrcaious if the agency “has relied on factor
which Congress has not intendiédo consider, entirely failetb consider an important
aspect of the problem, offered an explaatior its decision thatuns counter to the
evidence before the ag®n or is so implausible that could not be ascribed to 4
difference in view or the produmf agency expertise.” O'Keeffe's, Inc. v. U.S.
Consumer Prod. Safety Comm’'@2 F.3d 940, 942 (9th Cir. 1996) (quotitiptor
Vehicle Mfrs. Ass'n v. StatBarm Mut. Ado. Ins. Co, 463 U.S. 29, 43 (1983)),
Substantial evidence is “more than a mecmtilla but less tham preponderance; it
means such relevant evidence as a reasonmabtemight accept as adequate to suppof
conclusion.” Chu v. Commodity Futures Trading Comn823 F.3d 12451250 (9th Cir.
2016) (internal quotation marks and citation ondifte This standard is deferential. Th
Court “may not substitute its judgmefor that of the agency.”River Runners for
Wilderness v. Martin593 F.3d 1064, 107019 Cir. 2010) (internal quotation marks an
citation omitted).

“[SJummary judgment is an appropriateechanism for decidintpe legal question
of whether [ONHIR] could reasonablyave found the facts as it did."Laughter v.
ONHIR, No. CV-16-08196-PC-DLR, 2017 WL 2806841, at *2 (D. Ariz. June 29, 201]

(internal quotation marks argtation omitted). “[T]he fodapoint for judicial review

[under the APA] should be the administrathezord already in existence, not some ne
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record made initially irthe reviewing court.”Camp v. Pitts411 U.S. 138, 142 (1973)
Summary judgment is proper fiie evidence, vieweth the light most favorable to thg
nonmoving party, shows “that there is no genuispute as to any material fact and the
movant is entitled to judgment as a matelaw.” Fed. R. Civ. P. 56(a).
1. Summary Judgment.

The central issue presented by thenswary judgment motions is whether the
Hearing Officer's decision tdiscredit Plaintiff's alleged landscaping employment was
arbitrary, capricious, or unsupported by subtsh evidence. Platiff argues that the
decision was a clear error ofjgment. Doc. 36 at 7-12. edant encourages the Couft
to defer to the Hearing Officertdecision. Doc. 39 at 6-15.

The Hearing Officer found that Plaifiti“performed somepart-time work for
[Mr.] Staples between January and May 198%'R. 137), but ultimately concluded that
the “testimony about s part-time employment is nobnvincing and [Plaintiff] has not
met his burden of proof about self-suppai®.R. 140). Specifiddy, he reasoned that
Plaintiff's “declaration about working 4 houesch weekday and 8 hsueach weekend,
without any corroboration, is not credibleld. The Officer therefa found that Plaintiff
did not qualify as a self-suppgorg head of household beto September 11, 1984,
A.R. 141-42. He based theenclusion on four findings.

First, the Hearing Officer cited Plaiff's failure to disclose his landscaping
income in his interview with Mr. Shelton. A.R. 141. But Mr. Shelton had no
independent recollection of thieterview. A.R. 112-13. Plaintiff likewise had little, if
any, recollection of the interviewSeeA.R. 88-89. The Officecould only rely on Mr.

Shelton’'s contemporaneous notes of theerinew, but Mr. Shelton equivocated o

=)

whether he would have even recorded a pam#-landscaping job. A.R. 113. Thus, the
Hearing Officer had no clear basis for camtthg that Plaintiff fded to disclose the
landscaping job when he spoke with Mr. Shelton.

What is more, Plaintiff's failure to méion the landscapingpb would hae been

consistent with Defendant’s plcation form, which limited the scope of the inquiry to
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full-time employment. A.R.14. Granted®laintiffs compliane with the form’s
instruction was somewhat inconsistent. ¢id not disclose hisindisputed part-time
positions at McDonalds and Jarkthe-Box on the applicain form (A.R. 14), and there

is no indication that he reveal these jobs to Mr. Shelt¢A.R. 23). These omissions ar

D
-

consistent with the form’s request only for full-time work. A.R. 14. But Mr. Sheltgn’s

notes reveal that Plaintiff disclosed his parte work for the youtlprogram. A.R. 23.
Plaintiff's arguable inconsistey in following the formcannot be considered ir
evaluating the Hearing Officer’'s decision wever, because the Officer did not addre
this issue.

Second, the Hearing Officer suggestedt Tully Begay was “totally ignorant
about such part-time employment even thougy tlived together.” A.R. 141. This is
incorrect. Tully recalled that Plaintiff waaway “[m]ost of the time” working for a
landscaping company. A.R. 102-04. Hauld not identify Mr. Staples, but he als
testified that he never met hinA.R. 110-11. The Hearin@fficer's description of Tully
Begay'’s testimony is inconsistent with the record.

Third, the Hearing Officerelied on Mary Begay’s umareness of the landscapin

job, “even though she knew that he perfednwork for the ‘wite man, applicant’s

foster father.” A.R. 141. This too mischeterizes the record. Mary Begay testified thiat

Plaintiff worked throughout high school, tbshe did not elaboraten the type of work
and she could only identify thremployer as a “white man.” A.R. 95-96. Additionally
Mary Begay’s testimony is nqtarticularly probative give that she did not live with
Plaintiff while he was in Utah, she nevesited him in Utah, an®laintiff was “pretty
much raised by his grandparents.” A.R. 97, 39ws, in addition to the fact that she d
not identify the “white man” for whom Plaiff worked, Plaintiff's mother was not in a
position to know the details ¢iis employment in Utah.

Finally, the Hearing Officer expressddubt that a Mormon business owner wou
break the law and forego tax deductions foplryee wages. A.R. 141. But the reco

contains no evidence regarding Mr. Staplasual method of payment for part-tim
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employees. A.R. 92. The Hearing Officerdaaassumptions about payment practices
which he had no evidence.

The Court concludes that none of the four reasons identified by the He
Officer provided a basis for rejecting Plafif'é claim about hislandscaping job. The
Court accordingly finds the Haag Officer's decision to barbitrary, capricious, and
unsupported by substantial evidence.

V. Remedy.

“If the record before the agcy does not support theeagy action, . . . the propef

course, except in rare circumstances,tasremand to the a&mcy for additional
investigation or explanation.”Fla. Power & Light Co. v. Lorion470 U.S. 729, 744
(1985);see I.N.S. v. Ventur®37 U.S. 12, 16 (2002) (peuriam). A rare circumstancg
might arise where the reviewing court finttgat the record clearly demonstrates i
applicant’s eligibility fa relocation benefitsE.g, Bedonj 878 F.2d at 1126@4erbert v.
ONHIR No. CV 06-03014PCT-NVW, 2008 WL11338896, at *8 (€b. 27, 2008).

In this case, the Court concludes tlatther proceedingare warranted. The
Court cannot find on this record that Pté#fis testimony abouhis landscaping position
is true. He did not mention the positiontibafter he was denied benefits, he has
receipts or other documentation to supportdtasm of being self-goporting during this
time, and he claims to have worked fdnvaurs per weekday arelght hours per day on
weekends — a heavy work schidltor high school. Plairffihas arguments in his favol
as well, but this only point® the need for further preedings. The Court will remand
for an appropriate decan on the landscaping job.

V. Other |ssues.

The Hearing Officer reasoned that Ptdinwvas a legal resident of the HPL unti|

either his relocation to California in thensmer of 1984 or his mother’s receipt g
benefits in September 1984. RM.141-42. Plaintiff did nothallenge this finding in his
motion for summary judgmentSeeDoc. 36. Plaintiff argue for the first time in his

reply that he remained a legal resident ef HPL after September 1984. Doc. 43 at 3
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The Court will not consider arguments raigedthe first time in a reply briefGadda v.
State Bar of CaJ.511 F.3d 933, 937 2(9th Cir. 2007).

Defendant objects to Plaiffts submission of 17 exhits. Doc. 39 at 5-6. The
Court has not considered those exhibits.

IT ISORDERED:

1. Plaintiff's motion for smmary judgment (Doc. 36) @ anted.

2. Defendant’s cross-motion for summary judgment (Doc. 3$3need.

3. The final decision of the Office ®avajo and Hopi Indian Relocation i

vacated and this case isemanded for further proceedings.
4, The Clerk is directetd terminate this action.
Dated this 28th day of September, 2017.

Nalb ottt

David G. Campbell
United States District Judge
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