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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jefferson Gatewah CV-16-08238-PCT-JAT
CR-11-8074-PCT-JAT
Petitioner,
ORDER
V.
USA,
Regondert.

Pending before the Court is Movant4otion to Vacate, Set Aside or Corred

Sentence pursuant to 28 U.S.C. § 225%(asnded) and Motion to Appoint Counsel (Dog.

21Y). The Magistrate Judge to whom thisse was assigned issued a Report §
Recommendation (hereinafter “R&R”) (Doc. I'@commending that this Court deny th
motion to vacate, set aside arrrect sentence. Movant haled objections (Doc. 20) to
the R&R, and Respondent has filed plygDoc. 22) to those objections.
l. REVIEW OF R&R

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the magistrate jud?@.U.S.C. 8 636(b)(1)t is “clear that
the district judge must review the msigate judge’s findings and recommendatidas
novo if objection is made, but not otherwise.Klamath Sskiyou Wildlands Ctr. v. U.S
Bureau of Land Mgmt., 589 F.3d 1027, 1032 (9th Cir. @®) (The district court “must

review de novo the portions of the [Magistratiudge’s] recommendations to which th

L All citations are to CV 148238 unless otherwise noted.
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parties object.”)United States v. Reyna-Tapia, 328 F.3d 1114, 112M®th Cir. 2003) ¢n

banc) (emphasis in original)dchmidt v. Johnstone, 263 F. Supp. 2d 1219, 1226 (D. Ariz.

2003) (“FollowingReyna-Tapia, this Court concludes thde novo review of factual and
legal issues is required if objections are mdulé,not otherwise.’). Dstrict courts are not
required to conduct “any review at all . of. any issue that is not the subject of ar
objection.”Thomasv. Arn, 474 U.S. 140, 149 (1985) (emphasis addeg)also 28 U.S.C.
8 636(b)(1) (“[T]he court shall make ge novo determination of those portions of th
[report and recommendation] to wh objection is made.”)Thus, the Court will review
the portion of the R&R tavhich Movant objectede novo.

Il. FACTUAL AND PROCED URAL BACKGROUND

The R&R recounts the factual and procedilmackground of this case, and neith
party objected to this summarR&R at 2). The Court acceptsis portion of the R&R.
1. MOTION TO APPOINT COUNSEL

On November 2, 2018, Movant filed a “Ma to Request Assistance of Counse
(Doc. 21), in which he requests this Coappoint counsel. In gport of his Motion,
Movant alleges that counsel is necessary lmzaf his inability as a federal prisoner |
investigate claims and interwiewitnesses. (Doc. 21 at 3).

Appointment of counsel is mdatory pursuant to Rule 8(c) of the Rules Governi
§ 2255 Cases when an evitlarny hearing is required)nited States v. Duarte-Higareda,
68 F.3d 369, 370 (9th Cir. 199%nd when necessary for éftive discovery pursuant tqg
Rule 6(a) of the Rules Governing 8 2255€&=a Appointment is also required when t
complexities of the case are sutlat lack of counsel wouldquate with denial of due
processBrown v. United Sates, 623 F.2d 54, 61 ¢ Cir. 1980) (citingDillon v. United

Sates, 307 F.2d 445, 446—4®th Cir. 1962)). Theres presently no indication that lack of

counsel would result in the denial of due process.

Otherwise, the court must determine whetihe “interests of justice” require the

appointment of counselerrovona v. Kincheloe, 912 F.2d 1176, 1181 (9th Cir. 1990
(quoting 18 U.S.C. 8 3006A(a)(2)(B)). This detaration is guided byn assessment o
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the likelihood of success on the mte and movant’s ability tarticulate his claim in light
of the complexity othe legal issue$Veygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983
(per curiam). Movant has articulated his clainedl and the legal issues are not inheren

complex. Additionally, Movantpleaded sufficiently well tanove the Court to order

Respondent to file responsiveeptlings. Under such circumstas, the interests of justice

do not warrant appointment of counsel. Thereftine request for appointment of couns
will be denied.
IV.  MOVANT'S OBJECTIONS

In his Motion to Vacate, Movant raisesdwheories of ineffetive assistance of
counsel against his trial counsel (Doc. 14ab) and “challenges ¢hsufficiency of the
evidence offered to prove the Indian statesreint of his crimes, vane the determination

of his Indian status was not submitted to thg jor a finding of fadt]” (Doc. 13 at 2).
A. Grounds One and Two

The R&R recounts the law goveng ineffective assistance of counsel claims. (Dg
19 at 2-3). Neither party objected to thigde standard; the Court hereby accepts
Specifically, the R&R recounts:

“Under Strickland v. Washington, 466 U.S. 668 [] (1984), a defendant
claiming ineffective assistance of ca@h must show that counsel’s actions
were not supported by a reasonalkeategy and that the error was
prejudicial.”Massaro v. United Sates, 538 U.S. 500, 505 (2003). Under the
first prong, a defendant must showatha counsel's representation falls
“below an objective standard of reasblemess” as measured by “prevailing
professional norms.Srickland, 466 U.S. at 687-88. When assessing the
reasonableness of counsel’'s past performance, the “court must indulge a
strong presumption thabuansel's conduct falls with the wide range of
reasonable professional assistanc&fickland, 466 U.S. at 689. “A
reasonable tactical choice based on ad#egjinquiry is immune from attack
underStrickland.” Gerlaugh v. Sewart, 129 F.3d 1027, 1033th Cir. 1997).

With respect to th second prong,Strickland asks whether it is
‘reasonably likely’ the result would have been differetidrrington v.
Richter, [562 U.S. 86, 112] [] (2011) (quotirfgrickland, 466 U.S. at 696).
“This does not require a showing thatiosel’s actions ‘more likely than not
altered the outcome,” but the difference betw@&amckland's prejudice
standard and a more-probable-thanstandard is slight and matters ‘only
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in the rarest case.Id. (quoting Strickland, 466 U.S. at 693, 697). “The

likelihood of a different result must Iseibstantial, not just conceivabléd:

(citing Strickland, 466 U.S. at 693).
(Doc. 19 at 2-3).

1. Witness Testimony at Trial

In Ground One, Movant alleges thais trial counsel's performance wa
constitutionally ineffective forfailing to present witness séimony at trial to counter
government witness testimony.” (Doc. 1 at#)e R&R found that Movant “failed to show
that his defense counsel’s choice of defemresses was unreasonable,” (Doc. 19 at
and that Movant “failed to show that his defe counsel’s direct and cross-examination
witnesses fell below an objective standardedsonableness as measured by prevail
professional norms.” (Doc. 19 at 4). Neithertpabjected to this finding. Accordingly, it
is accepted and adopted.

2. Alleged Failure to Investigate Adverse Witness Testimony

In Ground Two, Movant argues that Higsal counsel was ineffective becausg
defense counsel “failed to pursue exculpatvidence from witng&ses who were forced
by prosecutors to testify falsely against [MoyJar(Doc. 2 at 19). In support of this claim
Movant submitted a statement fré&rC., who testified as aggecution witness. (CR Doc
502 at 474-522). In her statement, S.C. statgsstie did not want testify, but does not
state that she testified falsely. (Doc. 2 at Iderefore, the R&R fouhthat this statement
did not “support post-convian relief” and recommended thats Court find that Movant
has not shown ineffective assistanceaiinsel on this claim. (Doc. 19 at 4).

Movant objects, claiming that if coundedd interviewed certain witnesses befo
trial, counsel would hee discovered that the witnessesre “falsely accus[ing]” Movant.

(Doc. 20 at 2§. Movant states that because discawgrihe falsity of witness testimony

2 The record shows that counsel attemptednterview the victims before trial. The
Government disclosed the names of the visttmdefense counsel. (C.R. Doc. 203 at

On behalf of the defense, tmvernment delivered requests fioterviews to the victims.
(I_d.?. The victims declinedld.). As such, counsel’s attemptitdgerview the victims before
trial easily falls withinthe objective standard of reasonableness requir&timil and.
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would have been “exculpatory information,’sleounsel’s failure to uncover the allege
falsity of witness testimony shows fifective assistance of counsdh.j.

Movant has failed to show prejudice. To satiStiyickland, Movant must show “a
reasonable probability that, but for counselinprofessional errors, the result of th
proceeding would havbeen different.”"Srickland, 466 U.S. at 694. In order to mee
Srickland's prejudice standard, “the likelihood afdifferent result must be substantig
not just conceivable Harrington, 562 U.S. at 792. Movaltias not shown any likelihood
of a different result. Movant’s statement fron€Sdoes not show that she testified false
Movant has shown no evidence either thimtims testified falsely or that victims’
testimony would have changéd any way based on a pre-trial interview with defen
counsel. Therefore, Movant has not showeasonable probability that defense counsel
had interviewed the victims before trial, tresults of the proceeding would have bes
different.

Because Movant can showither prong of ineffectivaassistance of counsel a
required bySrickland, the Court finds Movant’'s emsel was not ineffective.

3. Evidentiary Hearing
At the end of his objections, Movant indes a request for an evidentiary heari

to determine whether prosecution witnessesifted falsely. (Doc. 20 at 3). “When &

prisoner files a § 2255 motion gldlistrict court must grant an evidentiary hearing [u]nle

the motion and the files and records of theecesnclusively show that the prisoner
entitled to no relief.’'United Sates v. Chacon-Palomares, 208 F.3d 1157, 1159 (9th Cir
2000) (quoting 28 U.S.C. 8§ 22p5Evidentiary hearings are gecularly appropriate when
‘claims raise facts which occurred out thie courtroom and off the record Chacon-
Palomares, 208 F.3d at 1159 (quotirgnited States v. Burrows, 872 F.2d 915, 917 (9th

Cir. 1989)). “Mere conclusory statemeriig the petitioner do not justify a hearing.

Baumann v. United States, 692 F.2d 565, 571 (9th Cit982). “On the other hand, the

petitioner need not detail his evidence, butstnenly make specific factual allegation
which, if true, wouldentitle him to relief.”ld. (citing United Sates v. Hearst, 638 F.2d
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1190, 1194-95 (9tkir. 1980). The court may deny adring if the movant’s allegations|
viewed against the record, fail sbate a claim for relief or “areo palpablyincredible or
patently frivolous as to warrant summary dismissHliited States v. Mgjia-Mesa, 153
F.3d 925, 931 (9th Cid998) (citation omitted).

In support of his claim, Movant allegésat, at some time after filing his § 225

OT

Motion, government agents warned M. E. arfteotesidents of R. E.’s home “not to help
the [Movant] in his case,” while at the reside on an unrelated matter. (Doc. 20 at 2).|In
order to merit an evidentiary hearing, Mavanust “make specific factual allegations
which, if true, would entitle him to reliefBaumann, 692 F.2d at 571. Even if Movant's
allegations are true, recentnamunication between governmexgients and residents of the

E. home would not entitle him telief on his ineffective ssistance of counsel claim|

14

Although Movant’s allegations dioccur outside the courtroomiey are unrelated to the

past performance of his defense counsel.

—

Here, the issue of an evidentiary hegriis only relevant as to the claim o
ineffective assistance of counsel. The recordthis case shaosvthat counsel both
investigated and attemptediterview prosecutiowitnesses. There is nothing outside of
the record that could be devptal that would change those f&adn his objections, Movant
has shown no prejudice. Movant does not tany evidence wbh would support his
claim of ineffective assistance of counseleTies and record conclusively show Movant
is entitled to no relief and accordinghg evidentiary hearing is necessary.

B. Ground Three

In Ground Three, Movant challenged “teefficiency of theevidence offered to
prove the Indian status element of his crimnvsere the determination of his Indian status
was not submitted to the jury for a finding oftf& (Doc. 13 at 2). The R&R stated that the
parties stipulated to the fact that Movamtas an Indian at the time of the charged
offenses,” (CR Doc. 366), dugntrial, and the Court grardehe stipulation. (CR Doc.
413). The R&R recommended that the Court dényund Three as it is without merit, and
neither party objected to this. (Doc. 1%at Accordingly, the Court accepts it.

-6 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R B R R
0w ~N O U0~ W NP O © 00N O 0. M W N PP O

V. CONCLUSION

Based on the foregoing,

IT IS ORDERED that the Motion to Appoint Gmsel (Doc. 21) is denied; the
objections (Doc. 20) are overruled; the R&R (Dbd8) is accepted; ¢hMotion to Vacate,

Set Aside, or Correct the Sentence (as angdndedenied and dismissed with prejudidg

and the Clerk of the Court dhanter judgment accordingly.

IT IS FURTHER ORDERED that pursuant to Rule 11 of the Rules Governi
Section 2255 Proceedings, in #nent Movant files an appedhe Court denies issuanc
of a certificate of appealdity and leave to proceeith forma pauperis on appeal because

Movant has not made a substantial shovahthe denial of a constitutional right.

Dated this 11th day of February, 2019.

124

e

D




