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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Mark Louis Nebel and Amy Lee Nebel, No. CV-16-08240-PCT-GMS
Appellants, ORDER
V.

Lawrence J. Warfield, Chapter 7 Trustee,

Appellee.

Pending before the Court is an appdsl, Debtors Mark Louis Nebel and Amy Le¢

Nebel, of an order by the United StatesnBaptcy Court grantinglTrustee Lawrence J.
Warfield’s Motion to Compel Debtor to TurnovEstate Property. After reviewing the pleading
and record excerpts submitted for purposes f dppeal, the Court affirms the Bankruptg
Court’s order as discussed below.
BACKGROUND

Debtors filed for Chapter 7 bankruptcy éwpril 29, 2015. Prior to the petition date
Debtors made several payments related to an upcoming ballet course in North Carolina,
their seventeen-year-old daughteas to attend in June and Joly2015. Trustee filed a Motion
to Compel Debtor to Turnover Estate Propash November 18, 2015. As relevant here, t
Trustee sought turnover of twoinlgs: (1) the equivalent value tiie payments related to th¢
ballet course, and (2) 25% of the Debtors’ irgere the paid time off (“PTQO”) each had accrue
at their respective places of ployment as of the petition date.

A hearing was held on May 2, 2016, and Benkruptcy Court granted the Trustee]
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Motion. In an Amended Post Hearing Orderdaiing Turnover of Propst, issued on July 5,

2016, the Bankruptcy Court clarifiets ruling. With respect to éhballet course, Debtors were

to “immediately turn over the equivalent valokthe Tickets, Ballet Tickets, and Workshop i
the amount of $3,491.20"; with respect to the PD@ptors were to “turn over twenty-five
percent (25%) of the net k@ of the Estate’s pro-rata inter@stpaid time off in the aggregate
amount of $2,297.57 as the Debtore tise paid time off.” (Doc. 1 at 7.) Debtors moved f
reconsideration, which motion the Bankruptoyu@ denied on October 4, 2016. Debtors filed
Notice of Appeal on October 12, 2016, and the maites assigned to this Court. The matter
now fully briefed. (Docs. 5, 7, 8.)
DISCUSSION

l. Legal Standard

Under 28 U.S.C. § 158(a)(1), the Cobéds jurisdiction oveappeals from “final

judgments, orders, and decrees” of bankmypidges. The Court reviews a bankrupt¢

court’s findings of fact for clear error and tenclusions of law and of mixed questior
of law and fact de novoln re Icenhower, 757 F.3d 1044, 104®th Cir. 2014)see Fed.
R. Bankr. P. 8013 (“Findings of fact, whet based on oral or documentary eviden(
shall not be set aside unless clearly erroneous, and due regard shall be given
opportunity of the bankruptcgourt to judge thecredibility of the winesses.”). The
clearly erroneous standard requires the Cmugiccept the bankruptcy court’s findings ¢
facts unless “the court is leftith the definite and firm conviction that a mistake has be
committed by the bankruptcy judge.®ee Latman v. Burdette, 366 F.3d 774, 781 (9th
Cir. 2004). The Court must rew the evidence oncerd in the light most favorable tqg
the prevailing partyLozier v. Auto Ownersins. Co., 951 F.2d 251, 253 (9th Cir. 1991).
[I.  Analysis

a. Ballet Payments

The bankruptcy estate foed upon the filing of a Chagr 7 action comprises “all
legal or equitable interests thfe debtor in property as tife commencemenf the case.”
11. U.S.C. 8§ 541(a)(1). The scope of th@tesis broad and includes both tangible a
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intangible property.United Sates v. Whiting Pools, Inc., 462 U.S. 198, 204-05 (1983).

Here, Debtors made three payments related to the ballet course in the
prior to the petition. First, on March 29015, Debtors purchaseirline tickets for
$511.20. (Doc. 5-1 at 11.) Second, on April 52015, Debtors paid $800.00
representing half of the balleburse’s tuition. (Doc. 5-1 dt4.) Finally, on April 10,
2015, Debtors paid $2,18@0or the cost of room and bahr (Doc. 5-1 at 15.) Thus
as of the date of the petition, Debtorsllexchanged $3,491.20 of their money for tl
right to fly on an airplanand attend a ballet course—services that would be use
their minor daughter after thetd@on. They thus had a prepy interest in the tickets
and the course.

The parties dispute whether the tickatsd the course were refundable and
transferable, but as the Bankruptcy Courtectty concluded, all of the payments creats
property interests to whidhe estate was entitled regardless of their transferabilitije

Bankruptcy Court for the District of Arizanhas previously addressed a case wher

trustee sought turnover of the equivalentugaof a tax credit, which the debtor had

earned but not yet received the time of the petition.See In re Nichols, 309 B.R. 41
(Bankr. D. Ariz. 2004). The aot held that the value of the tax credit must be turn

over, even though it could not bguidated or transferred:

Nothing in 8§ 541 requires thathe debtor's interest be
immediately capable of being ligdated into cash in order to
constitute property of the estat&o the contrary, § 541(c%(1)
provides that such debtor’stamests become @perty of the
estate even though they utd not be liquidated and
transferred by the debtor undapplicable nonbankruptc
law. Moreover, § 542(a) [govang turnover] is not limite
to property that the debtor camnsfer in kind to the trustee,
because It alternatively requsrethat the *“value of such
property” be delivered to the trustee.

Nichols, 309 B.R. at 45.

! Thus, while Debtors complain that the $§@yment was labelled as “ballet tickets” i
the Bankruptcy Court’s writtearder, the BankruptcZourt’s legal conclusion as to tha
payment did not rest on the precise naturthefgayment—an , indeed, the recording
the motion hearing reflects thiite Bankruptcy Court did nahake a factual finding that
the $800 payment was any kindrefundable or marketable ticket.
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In re Akanmu, 502 B.R. 124 (Bankr. E.D.N.Y2013), is not to the contrary
There, the trustee sought turnover of tuitimayments made by debtparents to their
children’s private schools, fechooling that took plagarior to the filing of bankruptcy.
Akanmu, 502 B.R. at 128. The trustee therefspught to recover the payments from t
schools under a theory of trdulent transfer under 11 UGS.8 548—not as a property
interest existing at the time of the petitidill Akanmu is thus inapplicable hefe.

Further, the Bankruptcy Court did notr en determining that the estate w3g

entitled to the full purchase pricé the tickets and the cours®ebtors argue that the fair

market value of the course was actually magh because the Debtors’ interest in th
course could not be ligiated, refunded or transferre(Doc. 5 at 14-15.) But to accep
that such a property interest is of no valoghe estate would bhieconsistent with the
holding of Nichols. Further, “[flair marketvalue’ refers to ‘the price that a seller i
willing to accept and a buyer is willing pay on the ogn market.” United Sates v.
Kaplan, 839 F.3d 795, 800 (9th Cir. 2016) (quotiRgir Market Value, Black’'s Law
Dictionary (10th ed. 2014))lt was not clearly erroneotifor the Bankruptcy Court to
determine that the fair market value of thalet course was the price that the Debtdg
paid and the sellers accepted.
The Debtors must therefore turn over $8491.20 sought by the Trustee relats

to the ballet course.

> Nor doesAkanmu stand for the proposition, aBebtors seem to suggest, th;
expenditures on the education of minor al@hld cannot be reached as part of t
bankruptcy estate. Indeek another court has noted:

[E]very parent wants to encouea@ child’s interests and . . .
to nurture apparent leetic talent that could even facilitate a
scholarship down the road. wever, those preferences and
hopes for the future simply eaot take precedence over the
debtors’ other financial obligations. . . . [I]t would be patently
unfair for the debtors to continue to make lifestyle choices
that ignore their digation to creditors.

InreWalsh, 287 B.R. 154, 157-58 (Bankr. E.D.N.C. 2002).
* The fair market value of9|o7r5 y is a question of factSee, e.g., In re Steen, 509 F.2d

1398, 1404 n.9 (9th Cir. 1 .he Bankruptcy Court’s findings therefore reviewed for
clear error.
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b. Paid Time Off

Debtors had accrued, prido their petition, a certairmmount of PTO. The
Bankruptcy Court ordered thats Debtors use that PTO, thewst turn oer 25% of the
resulting salary they are paidr their time off. In sodoing, the Bankruptcy Court
correctly recognized that PXis a presently-existing imest entitling an employee tdg
future payment upon takingn off day, or in somecases, upon separation fror
employment.

“By including all legal interests without exception, Congress indicated

-}

its

intention to include all legally recognizabldearests although they may be contingent and

not subject to possession until some future timinre Ryerson, 739 F.2d 1423, 1425
(9th Cir. 1984). “[E]arning$rom services perfored prior to bankruptcy are includabl
within the bankrptcy estate.”ld. at 1426. CitingRyerson, the Bankruptcy Court for the
Southern District of Ohio luded a post-petition cash-oot PTO, which had accruedg
pre-petition, in the bankruptcy estatn re LaSpina, 304 B.R. 814, 81749 (Bankr. S.D.

Ohio 2004);see also In re Willman, No. BR 11-40709, 2012VL 639007, at *1-2

(Bankr. D.S.D. Feb. 16, 2012) (noting tHétis difficult to imagine how § 541(a)(1)
could be interpreted to exclude accruedatmn pay from propertpf the estate” and
consequently that “those fewurts that have directly adebsed the issue have concluds
accrued vacation pay is propemy the estate”). While th&illman court noted the

difficulty in turning over accrued vacatidime, it also noted that “[i]t should go withouf

saying that if Debtors are jlgpost-petition for any of the eation time they accrued pret

petition, they must turn that vaean pay over to fie] Trustee.”ld. at *2 n.8.

Debtors raise two arguments as to weéwen if they have possession of the PT
they should not be compelleéd turn over its value in ghmanner the Bankruptcy Cour
ordered. Neither is persuasi First, Debtors acknowdge that 11 U.S.C. § 542(a
compels them to deliver to the Trustee “such property or the vakiehbfproperty” as is
in their possession. But, thaygue, they “cannot deliver BTto the trustee because the

do not have access to it” and “thehose not to pay the Trustiée value.” (Doc. 8 at 6.)
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Setting aside that thego have access to the PTO, insoéa it is a presently-existing
interest in future payment, Bers cannot simply “choose” héo pay the value of the
accrued PTO while simultaneoustyguing that they canturn over the PTO itself and
thus escape both obligations.

Second, Debtors argue that the BankeypEourt’'s order is “unworkable,” but
provide no authority fiothis proposition, apart from thguidance of 11J.S.C. § 704,
which states that a trustee should close artee%ia expeditiously as is compatible wit
the best interests of parien interest”; and the non+iding Handbook for Chapter 71
Trustees, which likewise states that trustslesuld not “unduly delay the resolution g
the case.” These guidelinds not abrogate Congress’s ‘&ntion to include all legally
recognizable interests although they may be contirg@hnot subject to possession un
some future time.”Ryerson, 739 F.2d at 1425. The Bankruptcy Court’s order direct
turnover of the non-exempt pomif the pre-petition PTO asig paid out isconsistent
with the statutory reqeements of the bankruptcy proceasd the Debtors must turn ove
the PTO in accordanaeith that ordef.

IT IS THEREFORE ORDERED that the Bankruptcy Court's Amended Po
Hearing Order Directing Taover of Property, (Dc. 1 at 7-8), i&FFIRMED.

Dated this 8th daof June, 2017.

Honorable G. Murna Snow
United States District Jug

* Debtors’ Notice of Appeal filed below sl refers to the Bankruptcy Court's orde

denying reconsideration d¢iie underlying order at issuere. (Doc. 1 at 4.) The partie
do not discuss the order demy reconsideration in their lefings; to the extent that
Debtors appeal that order, it too is affirmed.
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