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Havasu City, City of et al Doc.|67

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
John D Thompson, No. CV-16-08271-PCT-DLR
Plaintiff, ORDER
V.

City of Lake Havasu City, et al.,

Defendants.

At issue are three motions for summargigment: two filed on behalf of Plaintiff
John Thompson and one on behalf of Defetsléime City of Lake Havasu City (“City”)
and Lake Havasu City Polideepartment Officers Michael Fuller and Jonathan Gray.
(Docs. 29, 38, 57.) Thompson seeks summatgment on all of his claims; Defendants
seek summary judgment on Thompson’s 42 0.8. 1983 claim only. The motions arg
fully briefed and the Court heard oral argumen January 11, 2018For thefollowing
reasons, the Court grants summary judgnien Officer Fuller on Thompson’'s § 1983
claim, but denies the remainder of all three the motions.
|. Background

In 2015, non-party Dennis Kropp consigre boat to non-partOffshore Custom
Marine (*OCM”), a boat dealership in Lakdavasu City owned by non-party Tim
McDonald. Thompson purchased the boatmfr@CM for $40,600.The boat then was

hauled to South Carolina, where Thompson livelpon its arrival, Thompson noted that
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the boat had been damaged during trarispoAccordingly, OCM hired non-party
Douglas Parks to haulehboat to California for repairsnd then to transport it back tc
Thompson in South Carolina.

While en route from California to his honreLake Havasu By, Parks received a
phone call from Kropp, who claimed to be thener of the boat. Kropp asked Parks

turn the boat over to him, but Parks #d both because he did not know who Kro

)

fo

PP

was and because he had instructions tovelethe boat to Thompson in South CaroliT.
m

Unbeknownst to Parks, Kropp had not bgamnd his share of the purchase price fr
OCM and McDonald. Kropp haekported this fact to filicer Fuller, who already was
familiar with issues surrounding OCM and McDonald’s business practices. In
Fuller began investigating McDonald earligrat year after a number of individual
similarly reported that they had soldate on consignment through OCM but had n
been paid.

Parks eventually arrived at his homelLiake Havasu City, where he was met K
Kropp and some other individuals who hadcompanied him. Kropp showed Parl
paperwork that indicated he owned the baad again asked Parks to give the boat
him. Parks responded tha¢ was not willing to give Kipp the boat unless someone
authority confirmed the information in tipaperwork and told him to release it.

At some point, Parks’ spouse and Kpogeparately called ¢hLake Havasu City
Police Department. Officer Gray respondedthe civil standbycall after dispatch
informed him that (1Kropp wanted to retrieve a bolaé believed was his, (2) Office
Fuller had advised Kropp to tdbr assistance if he located the boat, and (3) Kro
wanted the police presenteémsure that the exchangecurred without incident.

Once at the scene, Officer Gray spokith Kropp and Parks, both of whon

informed him that the boat Hdeen sold by OCM to someomeSouth Carolina. Kropp

also gave Officer Gray the parwork he previously had pessted to Parks as proof of

ownership. Officer Gray sBpected the paperwork and ramregistration check through

dispatch, which confirmed that Arizona receshowed Kropp was ttmvner of the boat.
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Officer Gray conveyed thisnformation to Parks and saiffjw]e’re going to allow

[Kropp] to take possession of the boat.” ofD 39-2 at 17.) Parks gave Thompsor
contact information to Officer Gray drithen returned the boat to Kropp.

As a result, Thompson had to take legetion in Arizona to recover the boat.
Thompson subsequentfifed this action against the Citgnd Officers Fuller and Gray
claiming that the officers deprived him bfs property without due process of law in
violation of the Fifth and Fourteenth Amenents to the United Stad Constitution, and
Defendants negligently handled the civil standby call.
[I. Summary Judgment Standard

Summary judgment is appropriate whirere is no genuine dispute as to any
material fact and, viewing those facts itight most favorable to the nonmoving party,
the movant is entitled to judgmeas a matter of law. Fe®&. Civ. P. 56(a). Summary
judgment may also be entered “against aypatio fails to make a showing sufficient tp
establish the existence of an element dsdeto that party’s case, and on which that
party will bear the burdeaf proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322
(1986). A fact is material ift might affect the outcomef the case, and a dispute is
genuine if a reasonable jury could find the nonmoving party based on the competi
evidence.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

2

g

The party seeking summaydgment “bears the initial sponsibility of informing

the district court of the basis for its moti@nd identifying those portions of [the record

 Se—

which it believes demonstrate the absenca génuine issue of material factCelotex,
477 U.S. at 323. The burderethshifts to the non-movatd establish the existence of

material factual issues thatan be resolved only by anfiler of fact because they ma

<

reasonably be resolved in favor of either partyAhderson, 477 U.S. at 250. When
parties submit cross-motions for summarggment, the Court reviews “each motion gn
its own merits” and “consider[s] each pastevidentiary showing, regardless of whigh

motion the evidence was tendered unde@akley, Inc. v. Nike, Inc., 988 F. Supp. 2d
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1130, 1134 (C.D. Cal. 2013) (citingair Hous. Council of Riverside Cty., Inc. v.
Riverside Two, 249 F.3d 1132, 1136 (9th Cir. 2001)).

[11. Discussion

For the most part, the pertinent facte @ot genuinely disputed. Although the

parties each identify some facts as disputdtieir separate anauotroverting statements
of facts, these disputes either involve immaterial matters, are semantic squabbles o
opposing party’s charactertzan of deposition testimony, oeflect disagreements ove
the inferences that reasonably may be drdwem the otherwise undisputed evidenc
These latter disagreements are what pecksummary judgment for most claims.

A. 42U.S.C §1983

In Count | of his complaint, Thompsaalleges that Officers Gray and Fullg
deprived him of his personal property—the boat—without due process of law in viol
of his clearly established Fiftand Fourteenth Amendment rightsThompson seeks tg
hold these Defendants liable under 42 U.§QA983, which creates a cause of acti

against any person who, under color adtestlaw, deprives riother of any rights,

privileges, or immunities secured by the Qdoson and laws of the United States.

Section 1983 is not a souroé substantive rights but méyea method for vindicating

federal rights established elsewhe®raham v. Connor, 490 U.S. 386, 393-94 (1989),

To succeed on a claim under 8§ 1983laintiff must show “(1)hat a right secured by the

Constitution or the laws of the United Stateas violated, and (2) that the allegg
violation was committed by a persorting under color of State law.Long v. Cnty. of
L.A., 442 F.3d 1178, 118®th Cir. 2006). “Lidility under 8 1983 cabe established by

showing that the defendants either per#ignparticipated in a deprivation of the

! Thompson’s comlol _
Defendants. Consequently, all Defendants summary judgmergn Count I. In
his response memorandum and crossieno for summary judgment, however
Thompson clarifies that his § 1983 claimaigainst Officers Fuller and Gray only, an
that the City is a Earty only to the negligenclaim alledqed in Count Il. (Doc. 38 at
2918')3 The Court thereforeillvnot discuss the standardsr fmunicipal liability under 8

aint does not specifyatrer all of his claims are against al

ver:
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plaintiff's rights, or caused such a deprivation to occuitdrrisv. City of Roseburg, 664
F.2d 1121, 112%th Cir. 1981).

As relevant here, the due process rgnoteed by the Fifth and Fourteenth

Amendments requires, at a minimum, notioel @n opportunity tdoe heard before the
government may take a person’s pdp or cause it to be takeeeid. at 1125-26. The
Ninth Circuit previously explained in a similar context:

that there mav he a denrivation within the meanina of & 1983

not onlv when therdas heen an actual “takina” of nronerty

hv a nolice officer. hut alsavhen the officer assists in

effectuatina a rennssession ovee thhiection of lthe current

nossessorl or so intimidates [Hims to cause him to refrain

from exercisina his leaal riaht to resist a renossession. While

mere acauiescence hv the nolice to “stand bv in case of

tfrouble” is instfficient to covert a renossession into state

action. nolice intervention and aid in the repossession does
constitute state action.

Id. at 1127.

There is no genuine dispute that Tfempson owned the boat at the time Kroj
recovered it from Parks. Kropmad consigned the boat to OCihich in turn had sold it
to Thompson. Thompson paid fine boat in full, and Parksgas tasked with transporting
the boat to Thompson in South Carolinghus, the Fifth and durteenth Amendments
entitted Thompson at the vetgast to notice and opportunitp be heard before theg
government could deprive or cause to be deprived of the boat.

The parties disagree over the questiorstate action. Thopson contends that
Officer Gray’s involvement in the incident changed the taking from a purely pri
exchange between Parks aKdopp to a deprivation caused or facilitated by ti
government. In contrast, Defendants argue that Officer Gray’s involvement
minimal, that he simply responded to ailcstandby call and answered questions abg
Kropp’s paperwork, rad that his mere presence aé thcene does not constitute sta
action for purposes of § 1983.

With respect to Officer Gy, there is suffi@nt evidence for a jury reasonably t

find in favor of Thompson. For example, Parkpeatedly testifiethat he was not going
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to give Kropp the boat unlessmseone of authority told him to do so. (Doc. 30-1 at 6-}.

He also testified that he did not feel freeatgue with Officer Grapver the ownership of
the boat, he was under the impression thatréthmight be a problem” if he refused t
release the boat to Kropp after Officer Graynfirmed the paperworland that he would
have taken the boat to Thompson in Sdbé#nolina had Officer Grapot confirmed that
Arizona records identifieékropp as the owner.Id. at 7, 12, 14.)Additionally, though

he was told that OCM had Islothe boat to sonme in South Carolina, Officer Gray
testified that the documentsropp provided to him coatned enough information tq
make the determination thKropp was the person legalbntitled to possession of thg
boat. (Doc. 30-2 at 10-11; Doc. 39-2 at 18,) He also testifek that he would have
called a supervisor to the scene had Parksee to give the boat to Kropp, indicatin
that his role in the repossession was namteve than Defendants now argue. (Doc. 30
at 12.) Moreover, the transcript of tlwentemporaneous recording made by Offic

Grays’ body camera shows that told Parks and Kropp:

So here’s the deal. | was notl@albo get a holdf Detective
Fuller at this time but | did contact my on-duty sergeant
sayln%1 we have all the papeork and everything showing
that [the boat] is |n_[Kro?p’s]1ame. We're going to allow
him to take possession of the boat.

(Doc. 39-2 at 17.) Based on this evidence alj@asonably could infer that Officer Gra
was more than merely presedit the scene, and that heaygd a more active role in
determining ownership rights to theat and facilitating its release.

A jury reasonably could come to the opip®sonclusion, as well. Indeed, it i
undisputed that Officer Graydinot threaten Parks with arraélshe refused to release thg
boat to Kropp. (Doc. 30-1 at 7, 12.) Isalis undisputed that Officer Gray did nc
personally unhook the boat from Parksailer or return it to Kropp. I¢. at 11.)
Moreover, Officer Gray testified that he svander the impression that Parks was willif
to give Kropp the boat so long as somewadfied the documentKropp had presented
to him. (Doc 30-2 at 20.)Portions of Parks’ depositioiestimony are consistent with

Officer Gray’s impression. For example, Parks testified thath&fdog catcher would
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have come up and told me and ran theeglaand done that stuff and said it's . | .
[Kropp’s], I'm not going to keep [Kropp’s] bodt.(Doc. 30-1 at 12.) A jury hearing this
testimony reasonably could infdrat Parks merely wanteddependent verification that
Kropp’s paperwork was authentic, and that degision to release tooat to Kropp had
nothing to do with intimidation or with Offer Gray’s authority as a police officer.

The same is not true, however, witlspect to Officer Fuller, who was at most
only peripherally involved in the incidentindeed, Officer Fuller was not even present
during the encounter between Kropp, Padsd Gray. Nor was he directing Officer
Gray's conduct during the incident. (Doc. 3@217.) Rather, Krgpreported to Officer
Fuller that he had not beeniggdoy OCM and that he inteled to recover his boat, and
Officer Fuller merely told Kopp to call for assistance if tieund it. Additionally, after
the boat had been released to Kropp, Thangsesented Fuller with proof that he had
purchased the boat but Officer Fuller deetinto get involved with adjudicating th¢

U

disputed ownership rights. On thiscoed, Officer Fuller'sinvolvement was too
attenuated to permit a jury tmld him liable under § 1983.

Accordingly, the Court grants summajydgment in favor of Officer Fuller on
Count I, but denies summary judgment for eitherty with respect to Officer Gray.

B. Negligence

In Count Il of his complaint, Thompson alleges that all Defendants were negligen

in their handling of the dispaitover ownership of the boaDefendants have not moved

for summary judgment on any part of thisiol. Instead, Thompson contends that the

unrebutted opinions dfis expert witness, Bennie Click, demonstrate that he is entitlgd to

~—

judgment as a matter of law. (Doc. 5783t In essence, Thgmon argues that exper
witness testimony is necessary to prove compkawith the applicable standard of cafe
for police officers responding to a digtandby call. The Court disagrees.

Thompson cites no authoritizat requires expert testomy in similar negligence

actions brought against police officers. Arizona law requires expert witness testimany i

some circumstances, suchmasedical malpractice actionsge A.R.S. 8§ 12-2602, but hag
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not imposed a similar requirement on ilai for negligent police conduct. Havin
carefully considered the pees’ arguments and their aitdegal authorities, the Court
concludes that a jury is cable of determining whethddefendants’ actions complied
with the relevant police polies without the assistance @Defense expert witness.
Moreover, Thompson is nentitled to summary judgmean his negligence claim
for the same reasons he is not entitled to supuagment on his § 1983 claim. A jury
hearing the evidence reasonably could interffretsituation differently and in favor of
either party. Stated differently, Ckis opinions are baske on one reasonablg
interpretation of the evidencbut a jury reasonably couldterpret Defendants’ actions
differently. To grant summary judgment fdhompson based Click’s opinions therefo
would require the Court to adopt Thompsoréasonable interpretati of the evidence

and reject Defendants’ reasonable intetgtion. Choosing between competirn

reasonable interpretations anderences, however, is a quintessential jury function. T

Court therefore denies Thompson’s motfon.
V. Conclusion

For the foregoing reasons, the Court ¢ggasummary judgmerfor Officer Fuller
on Thompson’'s § 1983 claim, but denies thmesdo either party ith respect to Officer
Gray because a jury reasonalslyuld find for eitherparty on the evidence presente
The Court also denies summary judgmeart Thompson on his negligence claim bof
because Defendants are not required totrélick’s opinions through expert witnes
testimony, and because a jugasonably could interpret the evidence differently th
Click has.

IT IS ORDERED that that Defendants’ motion for summary judgment (Doc. 1
IS GRANTED IN PART andDENIED IN PART as explained herein.
111
111

® For this reason, the Court need moldress Defendants’ alternative argumg
about the availability of attoeys’ fees as damages.
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IT ISFURTHER ORDERED that Thompson’s motions for summary judgme
(Docs. 38, 57) arBENIED.
Dated this 9th day of February, 2018.

N M

Douglias/.. Rayes C;_.)
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