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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Marvin Isaac Wyler, Jr. and Twila Carstens, No. CV-16-08299-PCT-DJH
Plaintiffs, ORDER
V.

Corporation of the Preding Bishop of the
Fundamentalist Church of Latter Day Saints,

Defendanh

Pending before the Court is Plaintiffsourth Motion for Default Judgment (Doc
48). Prior to that filing, Plaintiffs requestachearing “to determine the amount of damag
pursuant to Rule 55((2)(b)” (sicjDoc. 45). The Court held adréng to do so on February
1, 2019. In advance thereof, the Court ordePéaintiffs to “file supplemental briefing
fully analyzing the factors fatefault judgmentincluding thespecific amount of damage

soughtand the authority allowing such damages|[.]” among other directives. (I

49)(emphasis added). Plaintiffs filed a suppletakbrief purporting to do so. (Doc. 50).

A hearing was held on February 1, 20T8ere, the Court noted that Plaintiffs
supporting exhibits included irdents that fall outside of éir complaint in substance ang
dates. (Doc 54 at 20-21). Additionally, the complaint alleges @nspiracy, the Court
guestioned how to determine damages for Dad@t Bishop vis-a-vis the co-conspiratq
dismissed parties, particularlpefendants Roundy and Brendeld.(at 9). At the

conclusion of the hearing, the Court gavemits another opportunitjo supplement their
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briefing on particularized damagesld.(at 19). On March 7, Plaintiffs provided the
supplemental information (Doc. 57)dathe Court now issues its ruling.

l. Background and Procedural History

Plaintiffs filed a complaint against Defgants on December 1, 2016 (Doc. 1).

Plaintiffs alleged constitutional and civil right&ims pursuant t42 U.S.C. 88 1983 and
1985 and conspiracy pursuant2® U.S.C. 88 1983 and 198Plaintiffs allegations stem
from acts taken against them by individualsirer in their official capacities, at the
direction of Warren Jeffs, becauseey are not FLDS membersid(. Specifically,
Plaintiffs allege that remaimg Defendant, Corporation d@he Presiding Bishop of the

Fundamentalist Church of LattBay Saints [“Bishop”] is a Wth corporation and that cot

defendants Town of Colorado City, Arizon&[C"] and City of Hildale, Utah [“Hildale”]
operated under the direction of tBeshop and the FLDS churchld(at § 9 - 11). Co-
defendant Kenneth Brendel is the appoin® city attorney and co-defendant Roung
[“Roundy”] is a “law enforcemetrofficer for CC and Hildale.”If. at {1 7-8).

Plaintiffs allege that the defendant Bag corporation is registed under the laws
of Utah and formed to further FLDS goaldd.(at { 15). The corporation’s registerg
owner is Nephi S. Jeffs, and the registeriéider is Warren Steed Jeffthe self-appointed
prophet of the FLDS church presently incarcerated in Tex&s$). (The complaint further
alleges that the United Effort Plan Trust [“BR is a charitable and religious trust forme
under Utah law, and formed uptme tenets of the FLDS faithld( at § 14). The FLDS
faith requires its members to “consecrategithreal and personal property to the Bish(
and the UEP holds and manages thmegerties in CC and Hildaleld(). As a result of
litigation in Utah from 2005-2006, the UEP svplaced under a cduappointed special
fiduciary. (d. at { 16-19). Since then, the FLDSC, and Hildale have, through th
Bishop, “actively conspired to discriminaggainst [non-FLDS member] residents ar
businesses within the Cities” bgepriving such residences@dbusinesses of essential cit
services, conducting illegal arrests and refusinpvestigate cries committed by FLDS

adherents against the UEP, residents of tiesCand commercial business owned or leas
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from the [UEP] by non-FLDS adherentsld ({1 20-21).

The complaint alleges that Plaintiff Marvin Isaac Wyler, Jr. ["Wyler"] is §
authorized representative of the UEP arglresponsibilities includ&ehanging locks . . .
on the property, securing the property argpatcting it for use by UEP and qualified UE]
beneficiaries[.]” (d. at T 27). Wyler alleges that on &enber 23, 2015, while serving th

prior property owner with court ordered enonn documents on non-UEtrust property in

Hildale, Roundy appeared and immediately arrested himat( { 41). Wyler states that

based on prior interactions twiRoundy, he was aware of Wyler’'s “significant physic
problems” which he explted in making the arrests — Rualy “grabbed plantiff's arm and
twisted it behind him and thegrabbed his other arm jerking it behind Wyler in order
handcuff him, causing significapain to Wyler.” [d. at | 43).

Plaintiff Twila Carsten’s [*Carstens’dllegations stem from her accompanyin
Wyler on December 23 asgHJEP videographer.Id. at 1 9). After Roundy arresteq
Wyler, he arrested Carstens as she tapethtident. In so doig, Roundy grabbed he
arms, twisted them behind her backusing her to drop the camerdd.), Plaintiffs
attempted to contact the Washington Countgriis office but before the office could,
Roundy transported then acrasate lines to Hilda/Colorado City Meshal’s office in CC
where he held them witlut probable cause and in violation of thdiranda rights. (d.
at  50-52).

Plaintiff Wyler alleges numerous otheridents including on December 31, 201
when he reported a possible theft from aPUgroperty and Roundy “deliberately an
inadequately investigated ehreport” and instead referred Wyler for prosecution 1
providing false information t@ police officer. Although naharges were brought, thg
prosecution referral remains &dyler’'s permanent record.ld( at { 56-57). On January
15, 2016, while posting a UEP tax notice, amtarested party “Donna Steed” of CC calle
to report Wyler as a trespasser and he subsequently referred for prosecutiold. &t
60-62). On February 18, 2016, Wyler calted Hildale/Colorad&ity Marshal’s Office

to report vandalism of his vehicle. Roundgded the report as a charge against Wyler
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false reporting to a laenforcemenagency. Id. at § 63-64). On Febary 19, 2016, Wyler
reported a theft from UEP predy to the “Hildaé/Colorado City Marshal's Office,”
Roundy responded and agaimded the claim as a falsepmt to law enforcement by
Wyler. (d. at 1 65-68). On April 4, 2016, Wyleeported a theft from UEP property it
CC. Roundy again responded and withouthieirtinvestigation again reported Wyler fqg
making a false report to law enforcement. That same day, Wyler alleges virtually ide
complaints relating to a different UEP profyein CC. Roundy again responded ar

reported the matter as Wyler falselpoeting to law enforcement agencyd.(at § 73-76).

—

=

ntice
d

Plaintiffs sought relief in the form afinspecified compensatory damages and

“punitive damages againBtshop for malicious conduct.” (Dod, at 14). Plaintiffs further
seek equitable relief (including enjoiningdapermanent restraining of violations an
unlawful practices) and an awardreaisonable attorney feedd.J. An entry of default
was entered against Defendant Bishop on Biady2017 pursuant tbed.R.Civ.P. 55(a).
The parties entered into amtlation dismissing all other remnéng parties. (Doc. 41). The
Court entered an Order dismissing the complasto those parties. (Doc. 42). At th
February 1 hearing, Plaintiffs state theyezad into a confidential monetary settleme
with each of these co-conspirator partiegirRiffs now seeks Default Judgment again
Defendant Bishop pursuant tod=R.Civ.P. 55(b). (Doc.48).

. Default Judgment Standard

Federal Rule of Civil Procedure 53%(B) governs applications for defajutigment.
Default judgment is available as long as thanilff establishes (lthe defendant has bee
served with the summons amomplaint, and default was temed for their failure to
appear; (2) the defendant is represented ininor or incompetent person; (3) th
defendant is not in military sace or not otherwise subjetd the Soldiers and Sailors
Relief Act of 1940; and (4) if the defendahts appeared in the action, that tl
defendant was provided withotice of the application for default judgment at lea
seven days before a defaldtaring. Fed.R.Civ.P. 55wentieth Centurfrox Film Corp.
v. Streeter438 F.Supp.2d 1065, 1070 (D. Ariz. 2006).
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Entry of default judgment is with the trial court's discretionHTS, Inc. v. Boley,
954 F.Supp.2d 927, 940 (D. Ariz. 2013) (citidlglabe v. Aldabeq16 F.2d 1089, 1092
(9th Cir. 1980)). "When decidg whether to grant defagltdgment, the court consider

\*2)

the following factors: (1) the possibility of pugjice to the plaintiff;(2) the merits of
the plaintiff's substantive alm; (3) the sufficiency othe complaint; (4) the sum of

money at stake in the action; (5) the possibibfya dispute concerning material facts

\"2J

(6) whether the default wadue to excusable neglectndy (7) the strong policy
underlying the Federal Rules of Civil Prooeel favoring decisions on the meritsd.
(citing Eitel v. McCool,782 F.2d 1470, 1472 (9th Cir. 1986).

Upon entry of default, the factual allegatsoin the plaintiff's complaint, excepf
those relating to damageare deemed admittedld. (citing TeleVideo Sys., Inc. v
Heidenthal, 826 F.2d 915, 917 (9th Cir. 1987But entry of default judgment is not :
matter of rightWarner Bros. Entm’tnc. v. Caridj 346 F.Supp.2d 1068, 1071 (C.D.Ca

— ~

2004). Indeed, while a courtts accept as true the welleaded factual allegations, the
same is not true for allegations relating to damagedeVideo Sys., Inc. v. Heidenthal,
826 F.2d 915, 917 (9Cir. 987). Plaintiff must prove all d@aages sought in the complaint.
Philip Morris USAInc., v. Castworld Productions, In219 F.R.D. 494, 498, (C.D.Cal
2003), Fed.R.Civ.P.55(b)(2)(“ldetermining damages, a cooan rely on the declarations

submitted by the plaintiff.”).
[I1.  Analysis

1. Jurisdiction
“When entry of judgment isought against a party whhas failed to plead or
otherwise defend, a district court has anraféitive duty to look ito its jurisdiction over
both the subject mattend the parties.”In re Tuli, 172 F.3d 707, 72 (9th Cir. 1999).
Although Plaintiffs Motion doe not address jurisdictiorthis Court must determine
whether it has subject matter jurisdiction gmersonal jurisdiction over the defaulting
Defendant.See id.

L\,

Here, this action is brought pursuant téederal civil rights statute and thus thie
Court is satisfied it has subject matterigdiction pursuant to 28 U.S.C. 8 138The

-5-
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district courts shall have original juristion of all civil actions arising under the
Constitution, laws, or treaties of the Unitecht8t.”). Regarding personal jurisdiction
again, Plaintiffs have the bued to show that this Court $ipersonal jurisdiction over al
parties, including Defendant Bishd@artinez v. Aero Caribbearv64 F.3d 1062, 1066
(9th Cir. 2014) (citingschwarzenegger v. &d Martin Motor Co, 374 F.3d 797, 800 (9th
Cir. 2004)). Where, as here, the personatgliction issue is being decided "based (
written materials rather than amidentiary hearing, theahtiff[s] need only make prima

facie showing of jurisdictional facts.”ld. (quoting Schwarzeneggei874 F.3d at 800).

"The plaintiff cannot 'simplyrest on the bare allegations of its complaint[,]’ RQut

uncontroverted allegations in thengplaint must be taken as tru&favrix Photon, Inc. v.
Brand Technologies, Inc647 F.3d 1218, 1223 (9th Cir. 2011) (quotBahwarzenegger,
374 F.3d at 899) (o#r citation omitted)).

Plaintiffs’ remaining claims involve thBishop conspiring with individuals acting
in their official capadies to violate their rights becaubeey are estranged from the FLD
or not otherwise FLDS. The oplaint sufficiently links the Bihop’s reach into both Utal
and Arizona because Roundysxan employee police officerfboth CC and Hildale. He
was able to respond to incidents and afégoests in both Arizona and Utah. Under the
facts, Plaintiffs have sufficiently athled minimum contacts to achieve persor
jurisdiction.See Washington Shoe CoAvZ Sporting Goods IncZ04 F.3d 668 at 6739
Cir. 2012).

2. Allegationsin the Complaint

Plaintiffs’ complaint alleges Fourteenttpfbtections against unreasonable searcl
and seizures and due process”) and Fstendment (“freedom of religion”) rights
violations. (Doc. 1 at 13 ffP-82). These claims arise finp among others, the incident
that occurred on December 2815, December 31, 2015, January 15, 2016, February
2016, and February 19, 2016The complaint, however, dsenot specify the specific
section that their claimed 1985 conspiracyesiander, section (2) or (3), thus the Col

must determine whether theyveastated a proper clairBee Bretz v. Kelman73 F.2d
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1026 (9th Cir. 198p Both Plaintiffs have alleged suffemit facts that their civil rights were

violated due to their non-FLDS affiliation abécause they werercging out their duties

under the UEP. The acts included intimidatiesarassment, unlawful restraint and arrests,

and threats of prosecution. Plaintiffs alsave sufficiently alleged that the defendan
conspired to deprive them of equal protectiand privileges anidnmunities based on 3
well-known animus toward non-FLDS individuals and entitiekreover, Plaintiffs have
established the requisite link between tilemed co-conspirators who carried out tl
Bishops directiveso do so.Id. at 6 T 24 and 25ee alsdDoc. 57-4  14)(district court
findings in United States v. Town @olorado City, Arizona et a)t. The complaint
sufficiently alleges that Defendant Bishopligble for conspiracy with the dismisse
defendants to engage in religious discrirtiora and thus deprived Plaintiffs of thei
constitutional rights pursuant to 283JC. section 1988nd 1985(3).

Plaintiffs seek default judgment agdirthe Bishop stating broadly that the

attempted to serve Defendant “Bishdpjts statutory agent @he statutory address, an

service was eventually affected by altermatimeans. (Doc. 50 at 2). Yet, Defendant

Bishop has yet to enter an appence or answer. Plaintiffgrther state that there are n

remaining defendants in the caseld.)(And the well-pleaded allegations sufficientl

ts

S

)

D

Z

alleged the Bishop is liable for conspiracy to deprive each Plaintiff of their constitutiona

rights by engaging in religioudiscrimination in vioation of 28 U.S.C1983 and 1985.
The Court will turn to th&itel factors.
3. Eitel Factors Analysis
Applying the firstEitel factor, the Court finds it favoiBlaintiffs. Plaintiffs filed
the complaint on December 22, 2016 andeddants have yet to answer or appe

Plaintiffs will surely “sufferprejudice if the default judgment is not entered beca

1 “By 2007, the FLDS Church security haxpanded to several hundred members, so
of whom were CCMO officers, and organizetbiteams assigned to shift s and captair
. . [c]hurch officials, with direct assistem from CCMO officerswere able to monitor
attendance at meetings and monitor eagaiand goings within the community.”

2 The Court notes ‘* motion refers to the rémivag defendant as “Defendant DS’ (Dog.

50 at 2:2). The Court will continue tofee to Defendant as “€fendant Bishop” or
“Bishop” as Plaintiffsdo in their complaint.
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Plaintiff[s] would be without dter recourse for recovery.See Philip Morris USA, Incv.
Castworld Prods., In¢ 219 F.R.D. 494, 499 (C.D.Ca003). Plaintiffs would suffer
prejudice.

“Under an Eitel analysis, the merits of pldiff's substantive claims and the
sufficiency of the coplaint are often analyzed togetheDr. JKL Ltd. v. HPC IT Educ.
Ctr., 749 F.Supp.2d 1038, 1048 (N.D. Cal. 20IH)e Court will proceed in this way. The
second and thiréitel factors favor a default judgmewhere the complaint sufficiently|
states a clainfor relief. See Danning v. Lavin&72 F.2d 1386, 1388—-89 (9th Cir. 1978);
PepsiCo, Inc. \Cal. Sec. Can238 F.Supp.2d 1172, 1175 (C.Qal 2002). “However, it

U

follows from this that facts which are nottaslished by the pleadings of the prevailing
party, or claims which are not well-pleajeare not binding and cannot support the
judgment.” Danning 572 F.2d at 1388. HE merits of the substantive claims afe
sufficiently serious as discuskabove and are suppedtby Plaintiffs affidavits. (Doc.50-
1 and 2). It alleges, conspiracy pursuantsections 1983 and 1988tween all defendants
(including cities, municipalitieand individuals) an@efendant “Bishop” to discriminate)
against non-FLDS members including PlaintiffRlaintiff Wyler avows that he and his

family are FLDS, however, they were relievaddheir membership by Warren Jeffs. (Do

7

1%
o

1 at 2). He further claims that aftbeing removed from the FLDS, he experienc
numerous instances of intimidation, threats ssmaent, false claimsd at least one false
arrest by Roundy. Id. 2-3). Most of these acts occutrevhile in the performance of his
UEP duties.Ifl.). FurtherPlaintiffs’ counsel’s paralegal,auren McKeen states running
a “word search” with dismissed defendant Rayis name yielded 15 instances of contgct
with Plaintiff Wyler in 2016resulting in “[f]alse [r]eporting’or “[tJrespassing.” (Doc 57-
2). As for Plaintiff Carstens, she avows weitsing some of the acts alleged by Wyler,
when he attempted to report crimes, but wesddor false reporting to law enforcement.
(Doc. 50-2). She further avows being arrestalen across state lines and held for thiee
hours without receiving hévlirandarights. (d. at 2). She further claims that during the

arrest, her arm was twisted resugfiin six months of pain.Id.). Taking Plaintiffs’ fact

-8-
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allegations as true, the Court finds the conmplpleads enough facts and states a plausib
claim for relief under 42 U.S.@8 1983 & 1985 and 28 U.S88 1983 & 1985 Conspiracy

The fourthEitel factor requires the Court to “cadsr the amount of money at stake
in relation to the seriousness of Defendant’s conduBgpsiCo Inc. 238 F.Supp.2d at

1176. “If the sum of money at stake isnmgaetely disproportionate or inappropriate

default judgment is disfavored. Twentieth Century Fox Film Corp. v. StreetdB38
F.Supp.2d 1065, 107D. Ariz. 2006); ®e Vogel v. Rite Aid Corp92 F.Supp.2d 998,

le

1012 (C.D. Cal. 2014) (“Default judgment is disfavored where the sum of money at stak

is too large or unreasonable in teda to defendant’s conduct.”). Herelaintiffs motion
summarily states “[tlhe amount at stake . .casmmmensurate with thajuries.” Plaintiffs
complaint seek conmgmsatory damages and “punitvdamages against Bishop for

malicious conduct” but it does not allege a scentain. (Doc 1 at 14). Plaintiffs havg

D

settled all other claims against all other omspirator defendants for undisclosed amounts.

And, as will be discussed, Plaintiffs hayet to specify the actual amount of damagr
associated with their claimed physical and #omal distress. Thus, at this juncture, th
factor tips in favor of Defendant.

The fifth factor, the possibility of a giste concerning material facts weighs |n

Plaintiffs’ favor because Plaintiffs havdélemed enough facts alleging conspiracy — an

agreement among all defendants to discriteirgagainst non-FLDS individuals. Notably,

S

S

other courts have found similar instancesariduct. (Doc. 57- 4 and 5). And as stated py

Plaintiffs, Defendant Bishop kayet to respond and thusetk is little likelihood of a
dispute about material facts. This factveighs in favor of Plaintiffs.

The sixth factor also weights in favor Blaintiffs. The recorédhows no excusablg
neglect. Indeed, after several attemptseove Defendant Bishopith the complaint,
Plaintiffs’ filed anEx ParteMotion to permit alternative Mas of Service (Doc. 13) which

this Court granted (Doc. 15)Given these circumstances, is unlikely that [the

Defendants’] failure to answand the resulting default was a result of excusable neglect.

See Streeterd38 F.Supp.2d at 1072 (citi@f. Shanghai Autontan Instrument Co., Ltd.
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v. Kuej 194 F.Supp.2d 995, 1005 (N.D. Ca001) (conalding no excusable neglec
because the defendants “were properly servéd tve Complaint, tb notice of entry of
default, as well as the paperssuapport of the instant motion”)gimply put, alternative
service has been issued and Defendant Bislagpfailed to answer or otherwise contg
any claim alleged.

Regarding the seventh factor, “[T]Heederal Rules espouse a preference
resolving cases oneir merits [.]" Dr. JKL Ltd, 749 F.Supp.2d at 1051 (citifatel, 782

F.2d at 1472). Here, Defendants’ “failuredomply with the judiial process makes &

decision on the merits likely impossibleSee id.Thus, while the Court recognizes the

preference for resolving casestbe merits, this factor weighss favor of entering default
judgment.

The majority of theEitel factor weight in favor oPlaintiffs. Thus, the Court will
enter default judgment accordingly. Howewgiven the lack of damages evidence, tl
Court cannot enter an award of damagestteer Plaintiff as discussed below.

4. Damages

“In granting default judgment, a court caward only up to & amount prayed for
by a plaintiff inthe complaint.” Truong Giang Corp. v. Twinstar Tea Car2007 WL
1545173 at*13 (N.D. Cal 2007). Under Fe€R.P. 8(a)(3), a demand for relief must b

—F

st

for

|

e

specific. In other words, plaintiff must ‘@ve up” the amount of damages he or she claims

when seeking default judgmerbeeCastworld Products219 F.R.D. at 501.

At the outset, the Court notes thataiRtiffs’ supplemental briefing is again
unresponsive to the Court’s inquiry on theiesfic damages. During the hearing, th
Court explained that PIdiffs’ supporting documents amanted to a document dumj
requiring it to mine for theisupporting evidence. In so dgji, the Court found irrelevant
and unresponsive information as to their claimi@chages. (Doc. 54 20). Plaintiffs’ third

supplement fares no better. Nowhere in Plaintiffs’ documents do they request a sum

for their alleged physical and emotional distrestheir claimed defamation of reputation.

Plaintiffs’ counsel likened the Court’s inquiry to the district coufPrairie Farms
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LLC., v. Town of Colorado City, et alCV-16-08232-PCT-DLR. Plaintiffs’ counsel
overlooks that ifPrairie Farmshe sought a sum certain fach Plaintiff. (“[t]he inability
of Prairie Farms to conduct business on tloperty for approximatgla year is estimated
to have cost Prairie Farms éxcess of $500,000.)(Doc. 1153t Here, Plaintiffs failed

to do so. Instead, when given anothepartunity to provide their damages reques

Plaintiffs again filed multiple pages of douents, none specifyy the damage amount
sought.

For example, counsel submitted an affid@xplaining that he has litigated again
Defendant FLDS Church sin@)02 and inferring that thisdDrt is obligated to enter
default judgment and award damages againstDefendant becaussher courts have
done so. (Doc. 57). Plaiffs overlook the obvious the parties and factual claims her

specifically those relating to damagere not the same as thos&®omnald Cooke, et al, Vv

Town of Coloradaor United States of America v. Town of Colorado City, Arizona. et

Plaintiffs provide no supplemé&al information tying thewell plead factual allegations
to any damage amount. PHifs have not met the standaodl proof entitling them to an
award of damages at this juncture. Thereftire,Court is unable ttashion an award of
damages. Accordingly,

IT ISORDERED granting in part Plaintiffs’ urth Motion forDefault Judgment
as to The Corporation of thed3iding Bishop of the Fundantahst Church of Jesus Chris
of Latter Day Saints (Doc. 48). The Cogrants the motion pursoato Fed.R.Civ.P.
55(b)(2) and orders thaethult judgment be entered.

IT ISFURTHER ORDERED denying without prejudie Plaintiffs’ request for an
award of damagesd)).

Dated this 12th daof March, 20109.

/Honorablé Diajié J. Hdmetewa 7
United States District Jge

% In that case, the same two causes obaddire alleged, count ofier section 1983 and
1985 violations and coumvo for conspiracy. (Dod)%lG-CV-08232-DLR)).
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