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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kenneth Allen Montiel, No. CV-17-08017-PCT-JAT
Petitioner, ORDER

V.

Carla Hacked-Agnew, et al.,

Regpondents.

Pending before the CourtPetitioner’s Petition for Wribf Habeas Corpus. (Doc
1). The Magistrate Judge to whom thease is assigned issued a Report 3
Recommendation (“R&R”) recommending that tetition be denied and dismissed wit
prejudice. (Doc. 16). Petitioner filed abjection to the R&R. (Doc. 17).
I REVIEW OF R&R

This Court “may accept, reject or modifig whole or in part, the findings of
recommendations made by the magistratiggu’ 28 U.S.C. § 636(b)(1). The distric
court must review the Magistrate Judge’s findidgsiovo only if a party objects to the

Magistrate Judge’s findings or recommendatidhited States v. Reyna-Tapia, 328 F.3d

1114, 1121 (9th @i 2003) (en banc). Howewref no party objects to any fact or issue

the district court is not required tagage in “any review at all . . . Thomasv. Arn, 474
U.S. 140, 149 (1985)Accordingly, the Court will reviewthe portions of the R&R to

which Petitioner has objectelg novo.
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. PETITION FOR WRIT OF HABEAS CORPUS

In his habeas petition, Petitioner raisesirfgrounds for relief, each claiming
violation of Petitioner's dueprocess rights under the Fdur Fifth, and Fourteenth
Amendments: (1) judicial vindictiveness, (2djcial breach of verdd agreement during
settlement conference, (3) the court’'s safluto hold a suppression hearing, and
ineffective assistance of counsel. (Doc. 1).

The Magistrate Judge found that thetst court’'s determination related t
Petitioner’s first ground for relfavas not contrary to, nor amreasonablepplication of,
federal law. (Doc. 16 at 11). The Magisealudge consequently recommended that
ground be denied and dismissetd.)( Petitioner objects to the Magistrate Judge
recommendation, alleging that the state tesudecision “was/is contrary to or af
unreasonable application of federal law.” (Doc. 17 at 3).

With regard to Petitioner’s remainingogmds for relief, theMagistrate Judge
found that each of the grounds were procaliijubarred because #tener had not fairly
presented them in state court. (Doc. 182t The Magistrate Judge subsequently fou
no excuse for Petitioner'procedural default.ld. at 12—13). Petitioner objects to th
Magistrate Judge’s findingsalleging that he “ha[d] fulfiled every requirement t
properly exhaust [his] federal claimscarding to the law.” (Doc. 17 at 3).

1. FACTUAL AND PROCEDURAL BACKGROUND
The R&R recounts the faal and procedural background of this case, ba

primarily on the record from state court. (Dd6 at 1-3). Petitioner ostensibly “disagres

with the [Magistrate Jige’s] . . . factual findings,” butails to address any specifi¢

factual inadequacies or discrepancies. (Dot at 2). Petitioner has failed to show thjat

the state court record, relied on by the Magite Judge, was based on an unreason;
determination of the factsSee 28 U.S.C. 8§ 2254(d). Accordingly, the Court adopts tf
portion of the R&R.
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V. DISCUSSION

A. Ground One: Judicial Vindictiveness

Petitioner’s first ground for relief is under a theory of judicial vindictiveng
(Doc. 1 at 6). Petitioner claintkat the state court judgeas vindictive when sentencing
him to a 13.5-year sentence after previouskgntioning that a sentence of five yea
would probably be imposed Hetitioner lost at trial.I¢l.). Petitioner asserts that “when
. . . judge[’]s ultimate goal is substantial ‘time increase,this leads to a “presumptior
of vindictiveness viating due process, Hdh, Fifth, and Foueenth Constitutional
Amendments.” Id.). The Arizona Court of Appeals ldethat there was no judicial

vindictiveness. (Doc. 16 at 1-2). The Mstgate Judge recommended that Petitione

SS.
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first ground be denied andstissed because state court’s decision was neither conrary

to established federal law nbased on an unreasonable dattdetermination. (Doc. 16
at11).
I L egal Standard

As explained in the R&R, federal courtshall not” grant habeas relief, with

respect to claims adjudicated on the meritstate court, unless the state court’s decision

was (1) contrary to, or an unreasonable appba of, clearly established federal law @

determined by the United States Supreme Court; or (2) based on an unreas

determination of the facts in light of the evidence presentdite state court proceeding.

(Doc. 16 at 3);see 28 U.S.C. § 2254(d)Williams v. Taylor, 529 U.S. 362, 412-13
(2000). This standard requiresatifederal courts give the énefit of the doubt” to state)
court decisionsWoodford v. Visciotti, 537 U.S. 19, 24 (2002).

As it relates to the first prong of the teststate court’s decision is only contrary
federal precedent if it applies a rule which cadicts the law as previously set forth in
Supreme Court case, or, using “materiallgistinguishable” facts from a Supreme Cou
case, finds contrary to the Supreme Court decisidHiams, 529 U.S. at 404-05. The
first prong can also be satisfied if the stedert’s decision applies a governing rule to

set of facts—or extends, or fails to exie a legal principle—in an objectively
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unreasonable mannddernandez v. Small, 282 F.3d 1132, 114th Cir. 2002). To
satisfy the second prong, a petitioner mgsiow that the state court made 4
unreasonable determination of the facts in lighthe evidence presented in that court
proceedings. 28 U.S.C. § 2254(d)(2).
Ii. Analysis

The Magistrate Judge, in the R&R, dissed two United States Supreme Col
cases with relevant legal precedent f@& igsue at hand. (Doc. 16 at 10 (discusdlagh
Carolina v. Pearce, 395 U.S. 711 (1969) amdlabama v. Smith, 490 U.S. 794 (1989)).
The Magistrate Judge correctly determineat tine federal law derived from those cas
was not unreasonably appliedthre present state court cadel)(The Magistrate Judge

found that the Arizona Court of Appeals wasasonable in holding that there was |

“categorical presumptionf judicial vindictiveness” inthe circumstances of this case

which included the “defendant reject[ing] thegloffer, go[ing] to trial, and receiv[ing] &
harsher sentence after trial than was availabl@rtounder the rejected plea offer . . .
(Doc. 16 at 10-11). As such, the Magistrabelge found, and this Court agrees, that {

state court’s determination wanot contrary to, nor aanreasonable application of

federal law. Furthermore, this Court @svare of no Supreme Court case with fag

materially indistinguishabléom the present case. As suétetitioner failed to meet the
first prong of the test.

With respect to the secomulong, the Court must idafy whether the state court
reasonably interpreted the facts in light o ttvidence presented. As discussed in |
R&R, the state court’s determination thagrh was no presumptiaf vindictiveness on
the part of the judge was based on facts in the rectidai( 11). Specifically, the

Magistrate Judge identifieddhthe record reflected the reason for the increased sent

as “aggravating circumstances found by the pmg judge based on trial evidence . . .|.

(Id.). These circumstances led the state coudig¢ to impose a harsher sentence than
one contemplated during the settlement carfee, where the aggravating circumstang

had not been revealed. Because a presumpfiemdictiveness could not be identified
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the burden was on Petitioner to show that jtidge acted with actual vindictiveness

This, Petitioner failed to do. Furthermore, Petitiofsgled to identifya deficiency in the
process followed by the state court, does this Court find any deficiency.

Petitioner claims that the state cosrrtlecision “wasl/is contrary to or a
unreasonable application of federal law,” but fails to cite any federal law or case hg
that would support this assen. (Doc. 17 at 3). Petitioneonly states that the statg
court’s “performance analysigas unreasonable and its prejwdanalysis was/is contrary
to clearly established federal lawlt( Absent a showing of factual or legal evidence
support these conclusions couched asyd, the Court finds them meritless.

iii.  Conclusion

The Court concludes that the state coutgsision was neither contrary to clearl
established federal law nor based on anaswoeable factual determination. Because f{
Magistrate Judge appropriately applied the llstndard at issue the first ground, the
Court overrules Petitioner’s ajtions and accepts the R&R'ecommendation of denia
and dismissal of Petitioner’s first ground.

B. Grounds Two through Four

Petitioner's remaining grounds are thaj fthe court inappropriately breached

verbal agreement, made between the canuitPetitioner, during a settlement confereng

(2) the court inappropriatelgefused to hold a suppression hearing related to evidg
that Petitioner believes was illegally-seizedd dB8) that Petitioner’s trial counsel wal
ineffective in misinforming him about the state’s plea agreefmeamig in failing to
request a suppression hearing related toptiegiously-mentioned evidence. (Doc. 1
13, 33, 44). The Magistrate Jufpund these claims to Ipeocedurally barred becaus
they had not been exhaustedtate court. (Doc. 16 at 12).

! Petitioner simultaneously arg_;Lues that he Ktdbe judge’s word tht he’d receive a
sentence of 5 years,” (Doc. 17 at 5), ahdt he was misinformed by his attorne
regarding the sentence under his plea ageeérand believed that it would be thirt
years—alleging that, ‘dd [he] known Phat the sentence would only be five years]
would have taken great conerdtion of the offer.” (Doc. 1 at 44). While it is obviou

that both of these statements cannot be, tiflue Court need not address this conflic

because, as discussed below, Petitioneaiscis barred on procedural grounds.
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I Legal Standard
The R&R notes that, before petitioning a feedecourt for a writ of habeas corpug
state prisoners must exhaust their remedn state court. (Doc. 16 at 4 28 U.S.C. §
2254(b)(1) and (c)Duncan v. Henry, 513 U.S. 364, 365-66 (1995)/cQueary V.
Blodgett, 924 F.2d 829, 833 (91@Gir. 1991). In Arizona, theselaims must be presentet
to the Arizona Court of Appeals through eittibe direct appeal process or other po
conviction relief.See Swoopes v. Sublett, 196 F.3d 1008, 1@L(9th Cir. 1999)Roettgen
v. Copeland, 33 F.3d 36, 38 (9tlir. 1994). Furthermore, ¢hpetitioner must “alert the
state courts to the fact that [he] wasserting a claim under the United Stat
Constitution.” Sumway v. Payne, 223 F.3d 982, 987 (9th KCi2000). General appeals t
constitutional guarantees are insufficient to nteetstandard of presentation before sta
courts.ld. at 987 (quotingsray v. Netherland, 518 U.S. 1552, 163 (1996)). The Unite
States Supreme Court has held that claimssaofficiently presented to state courts in
procedurally-correct manner are deemedcpdurally defaulted and generally barre
from habeas reliefColeman v. Thompson, 501 U.S. 722, 731-32 (1991).

When alleging ineffectiy assistance of counsel, a claim will be procedura

barred if “all operative facts” related to tle&aim have not been gsented to the state

courts.Hemmerle v. Schriro, 495 F.3d 1069, 1078th Cir. 2007). Each instance of
counsel’s ineffectiveness must be separaddigged for purposes of exhaustion in stg
court.Gulbrandson v. Ryan, 738 F.3d 976, % (9th Cir. 2013).

“[Aln adequate andndependent finding of procadal default will bar federal
habeas review of the federal claim, unldss habeas petitioner can show cause for
default and prejudice attributable thereto, d@monstrate that faite to consider the

federal claim will result in a fundaental miscarriage of justiceMarris v. Reed, 489

U.S. 255, 262 (1989) (internal citationsdaquotations omitted'he Supreme Court has

identified that the “fundamental miscarriage of justice exception” can be use
overcome proceduralefaults in situations whetle petitioner makes a proper showir]
of actual innocenceMcQuiggin v. Perkins, 569 U.S. 383, 384 (13). Furthermore, a
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petitioner’s ignorance of procedural rules duatiack of legal training is insufficient to
establish “cause” for the procedural defaBde Thomas v. Lewis, 945 F.2d 1119, 1123
(9th Cir. 1991) (holding that habeas petitioner’s lack ofyl training and limited acces$
to legal materials did not constituteusa to excuse predural default).
Ii. Analysis

The Magistrate Judge, in the R&R, ideieif that Petitioner failed to assert these
three grounds in state court. (Doc. 16 at The Magistrate Judge found that Petitioner
failed to raise the breach of contract glaon direct appeal or in Petitioner's Post-
Conviction Relief (PCR) proceedingdd) The Magistrate Judger further found that
Petitioner failed to raise a claim related t@p@ession of evidend® the Arizona Court
of Appeals on review from the dial of PetitionersPCR petition. Id.) Finally, the
Magistrate Judge found that Petitioner failed raise the specific claim related tp
ineffective assistancef counsel in Petitioner's?CR proceedings.d.) As such, the
Magistrate Judge found that theseethgrounds were procedurally barrdd.)(

Petitioner argues that he has “followed gvarle . . . to properly present [and

—

exhaust any and every ground(s) for reliefbimth the Superior then the appropriate
appellate courts . . . includ[ing] direct apheRule 32, Petition foReview for R[ule] 32,
and Habeas.” (Doc. 17 at 3). After reviay Petitioner’'s brief biere the Court of
Appeals of Arizona, (Doc. 11-6 at 1)1INotice of Post-Conviction Relietd, at 159),
and Petition for Post-Conviction Relidfl( at 164), this Court ages with the Magistrate

Judge. There is no mention amy of the referenced docents that Petitioner raised a

breach of contract claim or a claim relatedtlie suppression of evidence in either his
appeal to state court or in his PCR pratiegs. Petitioner did, athe Magistrate Judge

notes, raise a claim related to ineffeetiassistance of counsel—but the claim was

unrelated to Petitioner’s current ground,iethwas that the “counsel[’]s unprofessiona

performance cause[d] harmful error and pdege[d] [Petitioner] and caused [Petitionef

el

to receive a substantial[ly] higher senteh@mecifically that hiscounsel “misinformed

him about a plea agreement” and “failechtwld a suppression hearing.” (Doc. 1 at 44).
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Petitioner’s ineffective assistance claim instaburt was related to Petitioner’'s counse

failure to present mitigatingvidence. (Doc. 11-6 at 169s such, the operative facts

related to Petitioner’s three claims—breamfhcontract, suppression of evidence, al
ineffective assistance of cosgl—have not been raisedstate court and are resultantl
procedurally barred.

Petitioner notes that, in order for a stat@rocedural rule to foreclose federi
review, the state rule must be “clear, constdyeapplied, and well-established at the tim
of the petitioner's purported defaultCalderon v. U.S Dist. Court for E. Dist. Of
California, 96 F.3d 1126, 1129 it Cir. 1996) (quotingMells v. Mass, 28 F.3d 1005,
1009 (9th Cir. 1994)). Howeveletitioner fails identify whichif any, state rules violate
the factors required byalderon. To the extent that Eaoner relies on his “being
unlearned in law” as a reason for excusimg procedural missteps, this does not,
discussed above, establish sufficient cause to excuse Petitidaftdts. (Doc. 17 at 4).
As such, this Court finds no reason whyiuiee to follow Arizonas procedural rules
should not foreclose federal review.

Petitioner is unable to overcome thesmcedural defaultshrough either a
showing of cause or a fundamtal miscarriage of justice. Petitioner has not shown c§
which would excuse the procedural defaudtsd as such, this Court will not reach th
issue of prejudicePoland v. Stewart, 169 F.3d 573, 588 (® Cir. 1999). Finally,
Petitioner has raised no claim of actuanhocence which wdd demonstrate a
fundamental miscarriage of justic Absent “evidence of innence so strong that a coul
cannot have confidence ithe outcome of the tridl,Petitioner has not shown 3§
fundamental miscarriage ofgtice which would excuse Petitier's procedural default.
Schlup v. Delo, 513 U.S. 298, 316 (1995).

lii.  Conclusion

Petitioner’s remaining grounds for relief gmocedurally barred. Additionally, the

Court agrees with the Magistrate Judgedclusion that Petitioner has both failed

establish cause which would excuse thecpdural defaults rel failed to make a
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sufficient showing of actual innocence to estdiba miscarriage of justice. Therefore, th
Court overrules Petitioner’'s remaining objectioeksted to these grounds and accepts
R&R’s recommendation that the Codeny relief on these grounds.

V. CERTIFICATE OF APPEALABILITY

The R&R recommends that this Court dethe issuance of a certificate g
appealability (“COA”). Petitioner obgts to this recommendation.

A judge may issue a COA “only if the djgant has made a substantial showing
the denial of a constitutional right.” 28 UCS.8 2253(c)(2). The standards for granting
COA are the same for petitionsmder § 2254 and § 2255ze United Sates v. Martin,
226 F.3d 1042, 104®.4 (9th Cir. 2000). “Where a district court has rejected 1
constitutional claims on the merits, theosling required to gesfy 8§ 2253(c) is
straightforward: The petitioner must demoastrthat reasonable jurists would find th
district court's assessment of thenstitutional claims deatable or wrong."Sack v.
McDaniel, 529 U.S. 473, 483-84 (200Gge also id. (describing the COA determinatior
as deciding whether the issues presented“adequate to deserve encouragement
proceed further” fuoting Barefoot v. Estelle, 463 U.S. 880, 893 (1983)]). “When th
district court denies a baas petition on precural grounds ithout reaching the

prisoner’s underlyinganstitutional claim, a C@ should issue when the prisoner show
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at least, that jurists of reason would filhadlebatable whether the petition states a valid

claim of the denial ofa constitutional rightand that jurists of reason would find i
debatable whether the district courtsa@rrect in its procedural rulingSack, 529 U.S.
at 484 (emphasis added).

Here, with regard to Petitioner’s firgtound, the Court finds that Petitioner hg
not demonstrated that reasonable jurissuld find this Court's assessment of th
constitutional claims debatable or wrong. Rarimore, regarding the remaining ground
the Court finds that jurists of reason coulot find it debatable wdther this Court was
correct in its procedural rulings. Therefotiee Court will overrule Petitioner’s objectiof

to the R&R with respect to thesue of whether to grant a COA.
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VI. CONCLUSION
Based on the foregoing,
IT 1S ORDERED that the R&R (Doc. 16) is acceal; the objections (Doc. 17

are overruled as specified alowuhe Petition for Writ of Habeas Corpus (Doc. 1)

s
denied, with prejudice, arttle Clerk of the Court shanter judgment accordingly.
IT IS FURTHER ORDERED that a Certificate of Appealability and leave {o
proceed in forma paupsron appeal is denied.
Dated this 6th day of December, 2018.
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