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V.

and Sandra M. Dahl Living Trust v. Rushmore Loan Managaement LLC et al Doc.|20

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Bryan W. Hummel and Sandra M. Dahl No. CV-17-08034-PCT-DGC
Living Trust,
ORDER

Plaintiff,

Rushmore Loan Management, LLC, et al.,

Defendants.

Plaintiff Brian W. Hummel and Sandra MDahl Living Trust (the “Trust” or
“Plaintiff”) filed a complaint against Defelants Rushmore Loan Management, LLC and
Ditech Financial, LLC. Doc. 1. Defeadt Rushmore has filed a motion to dismigs
pursuant to Rule 12(b)(6) of the Federal Rubé Civil Procedure. Doc. 13. The Trust
responded to the motion, and filed a motionamend its complaint. Doc. 14. Th
motion is fully briefed (Docsl3, 14, 15, 16), and no partygreests oral argument. Fof
the reasons that follow, the Court will grd¢fendant’'s motion to dmiss in part, with
leave to amend.

l. Background.
Plaintiff is a living trust organized uedthe laws of Arizona. Doc. 1, 12The

Trust was created on Septem8r 2007, and a certificate tist was recorded with the

The facts are taken from Plaintiff's comipia(Doc. 1), and are assumed true for
the purposes of this motiorseeSmith v. Jacksqrd4 F.3d 1213, 121{®th Cir. 1996).
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Mohave County, Arizona Reotder on October 22, 20071d. Plaintiff's counsel Peter

Dahl serves as successor trustee of the Ttdst] 1. Mr. Dahl actas trustee of a Trust-

owned property located at 2692 Avenidarande, Bullhead City, Arizona (the

“Property”). Id. Defendants Ditech and Rushmore &oth foreign LLCs registered i
the state of Delaware with offisen Maricopa County, Arizondd., 11 4-5.

On June 26, 2004, Bryan Hummel anch@a Dahl (collectively “Borrowers”)
entered into a “mortgage/deed of tfascurity deed/note” on the Property., 1 7. That
deed of trust (“DOT-1") listed First NationBlank of Arizona as # mortgage lender andg
Mortgage Electronic Registration Systems;. IfMERS”) as DOT-1's beneficiaryld.
On August 17, 2005, Borroweentered into a second deedl trust (“DOT-2") with
Countrywide Bank.ld., 1 9. On August 253005, DOT-2 was recoed with the Mohave
County, Arizona Recorder'®ffice (“Mohave County”). Id. On September 8, 2005
Borrowers paid off all debtsecured by DOT-1 and obiad a “deed of release an
reconveyance” from MERS, and it wasoeded with Mohave Countyd., 1 8.

On February 26, 200Borrowers entered into aitth deed of trust (“DOT-3")
with MERS as the beneficiaryd., 1 11. On March 30, 200DOT-3 was ecorded with
Mohave County.ld. On March 14, 2007, Borrowersigaff all debts secured by DOT-

2 and obtained a “deed of release and reconveyance” from Countrywide Bank, whigh w;

recorded with Mohave Countyd., { 10.

On September 19, 2007, Borrowerseexted a warranty deed conveying the

Property to the Trust “for consideration.ld., { 13. On October 22, 2007, thi
conveyance wascorded with Mbave County.ld. On February 212008, Borrowers,
“in their individual capacity ad as husband and wife” entdneto another mortgage an(
deed of trust agreement (“DO) with Countrywide. Id., § 15. On March 4, 2008
DOT-4 “was recorded with thilaricopa County Recordér Id. (emphasis in original).
On March 17, 2008, Borrowepaid off all debts secured by DOT-3, and secured a d

of release and reconveyance from MERS, Wwhias recorded with Mohave County.

Id., 1 12.
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In January 2009, Borrowers “in theindividual capacity defaulted on theif

obligations under [DOT-4.]"ld., § 17. On February 170@9, Countrywide invoked the
acceleration clause contained in the magégeontract that accompanied DOT4d. On
May 25, 2011 — three years after entering iDOT-4 with Borrowes, and nearly four
years after the Property wasnveyed to the Trust — Couniige recorded DOT-4 with
Mohave County.ld., 1 16.

In 2012, “Countrywide and its succes8&ank of America, then assigned [DOT-4
to Ocwen Loan Servicing, LLC[,]"id., 1 18), who thereafter assigned DOT-4
Residential Credit Solution&d(, T 19). In September 201Besidential Credit Solutions
assigned DOT-4 to Defendant Ditechd., § 20. In 2017, Ditech assigned DOT-4 {
Defendant Rushmoreld., § 21. Currently, Rushmorédld[s] [DOT-4] on the subject
property and claims thdttis owed $404,918.11.1d., { 22. Soon thereafter, Rushmo

noticed a trustee’s sale scheduled for Janti@n2017, to be held at the Mohave County

Courthouse in Kingman, Arizonald., § 24. The parties agreed among themselve
postpone the trustee’s sale on at least thoeasions — first until February 27, 201d.(
1 25), then until Aprill0, 2017 (Doc. 7), and finally tihJune 5, 2017 (Doc. 18).

On February 23, 2017, theust initiated this action seiglg declaratory relief that

the Trust is the Property’s lawful ownand that Defendants’ are precluded fro

foreclosing on the Property because the statditlimitations for doing so has expired.

SeeDoc. 1. at 4-6. Additionally, the Trusteks monetary relief in the form of damagy
incurred from Defendants’ slander tfie and trespass to the Propertgee id. On

June 1, 2017, while the motion at bar wasdmeg, the Trust filed a motion for temporar

restraining order (“TRO”) seeking to enjoRushmore from escuting the trustee’s sale

on June 5, 2017. Doc. 18. The Court gratibedequest and issuadlRO. Doc. 19.
Il. Legal Standard.

A successful motion to dismiss under RdZ(b)(6) must showeither that the
complaint lacks a cognizable legal theory or fails togalleacts sufficient to support it
theory. Balistreri v. Pacifica Police Dept901 F.2d 696, 6999th Cir. 1990). A
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complaint that sets forth a goizable legal theory will suive a motion to dismiss if it
contains “sufficient factual matter, acceptedtase, to ‘state a claim to relief that i
plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citiidell Atl. Corp.

v. Twombly 550 U.S. 544, 570 (2007)). A claims facial plausibility when “the

J7

plaintiff pleads factual content that allowstbourt to draw the reasonable inference that

the defendant is liable for the misconduct allegettd! (citing Twombly 550 U.S. at
556). “The plausibility standand not akin to aprobability requirement,” but it asks fof
more than a sheer pastity that a defendarttas acted unlawfully.d. (citing Twombly
550 U.S. at 556).
[ll.  Motion to Dismiss.

The Trust's complaint contains foucounts: (1) statute of limitations

(2) declaratory relief, (3) slander of titledtrespass to real property, and (4) comm

on

law fraud. Doc. 1 at 4-6, 18t26. Rushmore argues that each of the Trust’s claims fails

as a matter of law.SeeDoc. 13. Specifically, Rushmomontends that: (1) the Trus
lacks standing to assert a statof limitations defense; (#)e Trust’'s slander of title ano
trespass claim fails as a matter of law luseathe Trust does not allege Defendant ac
with malice, a required element of the claifB) the Trust has failetb allege sufficient
facts to state a claim for fraud; and (4) aircl for declaratory relief cannot stand alon
and thus must be dismissed beeaals other claims also faild.

A. Standing to Assert Statute of Limitations.

Rushmore argues that the Trust lacks standing to assert its claim that the A
statutes of limitation on contract disputes (A.R.S. 8§ 12-548(A)) and trustee’s

(A.R.S. 8 33-816) preclude Rushmore fronelseg non-judicial foreclosure of the

ted

e,

rizor

sale

Property. Doc. 13 at 4-7Rushmore contends that because the Borrowers were parties

DOT-4, and not the Trust, only the Borrowensy assert the statute of limitations as
defense to Rushmore’s attempted foreclosurbe Trust may not assert the Borrower

right to that defenseld.
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Arizona courts have held that a statutdimitations defense is available only t
the borrower or one in privifynot to a third party.See Acad. Life. In€o. v. Odiorne
797 P.2d 727, 729 (Ariz. CApp. 1990) (“The defense ofdhstatute of limitations is a

personal privilege that a debtor or one ivipy may elect to urge or waive.”). Undef

Arizona law, “[p]rivity is deermined by the ‘relationship dle parties to the action ant
the commonality of their interests.”Fox v. Goddargd No. CV-11-00595-PHX-NVW,
2011 WL 2669298, at *3 (DAriz. July 7, 2011) (citingHall v. Lalli, 977 P.2d 776, 779
(Ariz. 1999) (emphasis omitted)). “Findingrivity between a party and a non-pari
requires both a substartiadentity of interests and a working or functiona
relationship . . . in which the interests o thon-party are presedtand protected by the
party in the litigation.” Id.

While the Borrowers are not pies to this action, theyppear to be in privity with
the Trust. Itis uncontested that the Thqustchased the Propertyofn Borrowers in 2007
“for consideration,” the Borrowers still liven the Property, and the Borrowers will 103
their residence if the trustee’s sale ascu The Borrowers and the Trust have
contractual relationship and a substantial idierof interest. Accordingly, the Court
cannot conclude that this stagkthe litigation that the Trusacks standing to assert th
statute of limitations as a defensamgt the attempted trustee’s sale.

B. The Statute of Limitations onRushmore’s right to foreclose.

Under Arizona Law, “[t]he tistee’s sale of trust proggrunder a trust deed shal
be made, or any action to foreclose a trust geeprovided by law for the foreclosure ¢
mortgages on real property shall be comneenevithin the period prescribed by law fg
the commencement of an action the contract secured Hye trust deed({A.R.S. § 33-
816), which is six years afterdfaction accrues (A.R.S. § 12-548(A)).

The Trust alleges that the action accrireBebruary 2009, ahthat no action was
taken to foreclose on the property until neailyht years later. Dod, 1 17-24. Taken
as true, these facts would support the Teust'gument that the statute of limitatior

precludes Rushmore from foreclosing on theperty. Rushmore argues that the statt

O

y

=

e

D

pf

-

S

ite




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

of limitations on Rushmore’s right to foreclasas never triggered, but this is an issue
fact, inappropriate for desion at this stage.

C. Slander of Title andTrespass to Real Property.

In Count Il of the complaint, the Truatleges “Slander of Title/Trespass to Re
Property.” Doc. 1 at 5, [ 1118. Rushmore argues that bothims of Count 1l fail as a
matter of law. Doc. 13 at 7.

First, Rushmore argues that the slamafetitle claim fails because the Trust do€

not allege Defendant actedth malice, a required element of the claihd. The Court

agrees. “Under Arizona law, the elementaaflander of title claim are: (1) the uttering

and publication of the slanderous words dyefendant, (2) the falsity of the words

(3) malice, and (4) special damage&inith v. HSBC BanlNo. CV-16-08278-PCT-JJT,
2017 WL 2082259, at *3 (D. Az. May 15, 2017). “Of theselements, malice has be€g
said to be the gist of the actionid. (quotingCity of Tempe v. Pilot Properties, In&27

P.2d 515, 522 (Ariz. Ct. App. 1974)). Hethe Trust has failed to allege any fac
supporting malice. The Trustmeedes that the Borrowerstered into, and subsequentl
defaulted, on DOT-4 (Doc. 3 15, 17), and provides mxplanation how Defendant’s
attempts to assert their rightinder DOT-4 constitute malic&.he Trust asserts that “[a]
simple title search would have revealed that Plaintiff was theotuer of the Property,”
and “defendants either failed to undertake s@igrch or simply igmed the results of the

same” (Doc. 14 at 15), but evam incorrectly assertedatin does not necessarily sho

malice. Because the Trust Hagled to plead facts that walishow malice on the part of

Defendants, the Court will dismiss the slander of title claim.
Second, Rushmore argues that the Tsustspass to real property claim fai

because the claim is not ripe. Doc. 13 at'X.‘trespasser’ is on&vho does an unlawful

of
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act or a lawful act in an unlawful manner to the injury of the person or property of

another.” Yslava v. Hughes/771 Aircraft Co, 1998 WL 35298580, at *13 (D. Ariz. Jung
29, 1998) (citingMacNeil v. Perkins84 Ariz. 74, 324 P.2d 241 216 (1958)). “With

respect to trespass to real property, ‘[a] ptaisentry on the land is an essential elemé
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of a trespass.”Id. (quoting Brenteson Wholesale, Ine. Arizona Pub. Serv. Go303
P.2d 930, 934 (Ariz. Ct. pp. 1990) (citation omitted)).

Arizona law imposes liability for trespagsa defendant inteionally enters land
in the possession of the other or cawsdsing or third person to do s&nyder v. HSBC
Bank, USA, N.A913 F. Supp. 2d 755, 7401 (D. Ariz. 2012) (citingraft v. Ball, Ball &
Brosamer, InG.818 P.2d 158, 161 (Axi Ct. App. 1991))see alsRestatement (Second
of Torts § 163 (“One who intentionally entdasid in the possession of another is subjg
to liability to the posessor for a trespassthough his presencen the land causes nq
harm to the land, its possessor, or to amygttor person in whosgecurity the possesso
has a legally protected interest.”). The Trses not allege th&tefendants intentionally
and wrongfully entered onto Pidiff's property, or caused a thing or third person to
so. See id. The Court will dismiss the clai for trespass to real property

D. CommonLaw Fraud.

Rushmore argues that the Trust’'s fraudnel& insufficiently péd. Doc. 13 at 7-

8. Under Federal Rule of Civil Proced®éb), a party alleging a claim for fraud or

mistake “must state with particularity theatimstances constitutinigaud or mistake.”

Fed. R. Civ. P. 9(b). This pleading standalsb applies to claim®r misrepresentation.

Arnold & Assocs., Inc. Wlisys Healthcare Sys275 F. Supp. 2d 1013, 1028 (D. Ariz.

2003) (citingWyatt v. Terhune315 F.3d 1108, 1118 (9thrCR003)). To meet the Rulg

9(b) particularity requirement, a plaintifmust include statements regarding the time,

place, and nature of the ajled fraudulent activities,” andrtiere conclusory allegations

of fraud are insufficient.” In re GlenFed, Inc. Sec. Litigd2 F.3d 1541, 1548 (9th Cir
1994) (en banckuperseded by statute on other groyiisvate Secs. Litig. Reform Act
of 1995, Pub. Law 104-67 (codified at 15 WCS§ 78u-4 (1995)). Aus, “[a]Jverments of
fraud must be accompanied by ‘the who, wkdten, where, and o of the misconduct
alleged.” Vess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1106 (9th Cir. 2003) (quotin
Cooper v. Pickeftl37 F.3d 616627 (9th Cir. 1997)). Furthermore,

a plaintiff must set forth more thahe neutral facts messary to identify
the transaction. The plaiff must set forth whais false or misleading
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about a statement, and why it is falde.other words, the plaintiff must set
forth an explanation as to why thatetment or omission complained of was
false or misleading.

GlenFed 42 F.3d at 1548.

Count IV merely recites thelements of a fraud claim in a general, conclus
fashion. SeeDoc. 1 at 5-6, { 19-26Such bare factual asserts and legal conclusions
are insufficient to state a chaifor fraud. Accordingly, becse the Trust fails to providg
sufficient factual detail alleging the “whavhat, when, where, and how” the frau
occurred, as is required by RWB(b), the Court will granDefendants’ motion to dismiss
the Trust’s claim for common law fraud.

E. Declaratory Relief.

Because the Court declined to dismBkintiff's claim under the statute o
limitations, Plaintiff's claim for declaratory relief does not stand alone. Accordingly,
Court will deny Defendants’ motion to dismiBfaintiff's claim for delaratory relief.

F. Leave to Amend.

In its response to Rushmads motion to dismiss, th€rust seeks leave to amen
its complaint to clarify its @im for fraud and to state aagih for adverse possession ar
quiet title. Doc. 14 at 17, 2Moc. 17, Exhibit A. “Leave to amend sluld be granted if
it appears at all possible that thaiptiff can correct the defect.’Lopez v. Smith203
F.3d 1122, 1130 (9th Ci2000). The Court will grarthe Trust leave to amend.

IT IS ORDERED:

1. Defendant’s motion to dismiss (Doc. 13pranted in part anddenied in
part. The Court will dismiss Counts Il (slandef title and trespass to real property
and IV (common law fraud), and deny the motamto Counts | (statute of limitations

and Il (declaratory relief).
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2. The Trust's motion for leave to amend (Doc. 149rented. The Trust
shall file an amended owplaint on or befordune 23, 2017
Dated this 8th daof June, 2017.

Nalb Gttt

Dawvid G. Campbell
United States District Judge




