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V.

and Sandra M. Dahl Living Trust v. Rushmore Loan Managaement LLC et al Doc.|92

woO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Bryan W. Hummel and Sandra M. Dahl No. CV-17-08034-PCT-DGC
Living Trust,
ORDER

Plaintiff,

Rushmore Loan Management LLC, et al.,

Defendants.

On August 7, 2018, the Court issuedaader granting partial summary judgment

to Defendants Rushmore Loan ManageméhC and U.S. Bank National Associatiol

—

and denying Plaintiff's cross-rtion for summary judgment. [@087. Plaintiff has filed
a motion for reconsideration, arguing that @murt erred by (1) mischaracterizing a fagt
and (2) not addressing certaarguments made in Plaiis motion. For the reasons
explained below, the @irt will deny the motion.
l. Legal Standard.

Motions for reconsiderain are disfavored and shoulsk granted only in rare
circumstancesSee Ross v. Arpgidlo. CV-05-4177-PHX-MHM, 2008 WL 1776502, at
*2 (D. Ariz. Apr. 15, 2008). A motion foreconsideration will be denied “absent |a
showing of manifest error or a showing of niaets or legal authoritthat could not have
been brought to[the Court’'s] attention earlie with reasonable diligence.”
LRCiv 7.2(g)(1);see Carroll v. NakatanB42 F.3d 934, 945 (9th Cir. 2003).
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Mischar acterized Fact.

In a footnote in the background section, the Court’s order stated:

Plaintiff denies that it executed tkebruary 2008 warranty deed conveying
the property to the Hummels and thlheé Hummels were trustees of the
Trust in February 2008SeeDoc. 79 at 3. Theseanot genuine disputes.
Plaintiff provides no documentary eeidce regarding who was trustee of
the Trust at any time. Plaintifsimply submits affidavits from the
Hummels stating that they were not trest@s of January 1, 2008. Doc. 80
at 3; Doc. 81 at 3. These self\dag affidavits donot create a genuine
dispute where multiple documents clgashow that te Hummels held
themselves out as trustees of the Tmd-ebruary 2008, and Plaintiff does
not dispute the authenticity of these doents or the Hummels’ signatures.
See F.T.C. v. Publ'@learing House, In¢.104 F.3d 1168, 1171 (9th Cir.
1997) (“A conclusory, self-serving afffavit, lacking detiéed facts and any
supporting evidence, is safficient to create a geine issue of material
fact.”). In any event, this dispute immaterial to the issue on which the
Court grants summary judgment.

Doc. 87 at 3 n.2.

Plaintiff argues that it “clearly outlined who was trustee of [the trust] at vari

times, from its initial iception until the present day.” D0 at 4 (citing Doc. 79-1

at 57-58). The cited document is Plaintiffssponse to an interrogatory, but the text

the interrogatory is not included. Dat9-1 at 57-58. The response states:

Peter Dahl

5306 Barclay Ct
Randolph, NJ 07869
June 2017 — Current

Dana M. Dahl
(Please contact the undersigned for aohinformation for this trustee)
January 1, 2008 — Current

Sandra M. Dahl ahBryan W. Hummel
2876 Country Club Dr.

Bullhead City, AZ 86442

Inception of trust until January 1, 2008

Doc. 79-1 at 57-58.
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Without the benefit of the interrogatorytext, the Court could not rely on this

v

evidence. Moreover, it does not change @oeirt’s observation that “Plaintiff provides
no documentary evidence regarding who wagerusf the Trust at any time.” Doc. 8
at 3 n.2. In any event, the Court did mety on this fact inruling on the summary
judgment motions. Plaintiff and Defendants v able to present glence on this fact
at trial.

The Court will deny reconsideration ofiglfootnote, which hé no effect on its
ultimate conclusions.
1. Unaddressed Arguments.

Plaintiff argues that the Court’s ordeiléal to address Plaintiff’'s argument tha

~—+

Defendant U.S. Bank’'s claims for fraudinjust enrichment, equitable lien, and

declaratory relief are barred by the relevant statutes of limitatibhe.Court declined to

—h

resolve these arguments because these clienprimarily alternative theories of relie
and the parties failed to establish who was entitled to judgoreribhe parties’ main
dispute: who holds title to the property and whether the deed of trust (“DOT”) secyres
valid lien on the property. On reflectioiine Court acknowledges that addressing these
arguments could narrow the igsufor trial, but, having reviewed them again, the Coprt
concludes that they cannot be resolved by summary judgement.
Defendant’s fraud claim is subject totlaree-year limitations period. A.R.S|
§ 12-543(3). Defendant’s claim for reforiwen of the DOT predicated on mistake ar
fraud is subject to the same limitations peridgeelLong v. City of Glendale93 P.3d
519, 526 (Ariz. Ct. App. 2004) (quotirgust, Rosenfeld & Henderson v. Prudential Ins.
Co. of Am,. 898 P.2d 964, 969 (Ariz. 1995)). Deéant’s claims for unjust enrichment
and equitable lien are subject to eithénr@e- or four-year limitations periobeeA.R.S.
8§ 12-550 (“Actions other than for recoveoy real property for which no limitation ig
otherwise prescribed shall beought within four years aftehe cause of action accrues
and not afterward.”)San Manuel Copper Corp. v. RedmpAd5 P.2d 162, 166 (Ariz.

App. 1968) (“In the instant case where itnigt clear which statute [applies], A.R.S.|s
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12-543, 3 years for oral debt and fraud andtakie, or A.R.S. s 12-550, 4-year genel
limitation, we would have no diffulty in finding that a suit founjust enrichment . . . is
controlled by A.R.S. s 12-550,dHour-year statute[.]”).

The discovery rule, under which “a plaffis cause of action does not accrue un
the plaintiff knows or, in the exercise ofdasonable diligence, shld know the facts
underlying the cause[,]” may appto Defendant’'s unjust eishment and equitable lien
claims. SeeGust, Rosenfeld & HendersoB898 P.2d at 966-68 (declining to adopt
bright-line rule regarding when the disewy rule applies, and explaining that th
important inquiry is “whether the plaintiff'sjury or the conductausing the injury is
difficult for plaintiff to detect”). The discoary rule applies to Defendant’'s claims fg
fraud and reformation based fraud or mistake SeeA.R.S. § 12-543(3) (claim accrue
upon “the discovery by theaggrieved party of theatts constituting the fraud o
mistake.”)*

There is a triable issue as to whBefendant discovered, or with reasonab
diligence should have discoverdatle facts underlying eachaoin. Plaintiff argues that
Defendant was put on notice of the releveadts in 2007 whethe Hummels sold the

property to the trust by propggmrecorded deednd informed Defendant’s predecessor

the trust's interest in the @perty. Doc. 78 at 10. Bweven assuming Defendant had

knowledge of the transfer, is not clear that this kndedge was suf@ient to put
Defendant on notice that thenaas a mistake or fraud involvad the execution of the
DOT or that the DOT might be invalid. TRE07 transfer was exuted by the Hummels
purporting to act as trustees of a familystr in their names. Defendant asserts, &
Plaintiff does not dispute, that this icammon practice that would not alert a lender
wrongdoing or a potential flaw in igecurity interest. Doc. 82 at 1§geDoc. 83 at 7-11.
Moreover, after the 2007amsfer, the Hummels actedanmanner consistent with

the validity of the loan and DOT by makj payments under the loan and seeki

! Defendants brought the claims on Augl8t2017. Doc. 37. The claims ar
asserted against Plaintifid the Hummels individuallyld. at 10-16.
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modification when they could no longer magayments. At least one of the mistaks
underlying Defendant’seformation claim did not occumtil the deeds were rerecorde
in Mohave County in Janona 2015, within tle three-year limitations period.See
Docs. 73 at 5; 82 at 6-7 (arguing thag tivo warranty deeds and DOT were mistaker
recorded in the wrong order in Mohave bty on January 3@Q®015). And Plaintiff
points to no facts that would have put Defendant on notice that the Hummels we
trustees of the trust irDP8 when the DOT was executes Plaintiff asserts.

These disputed circumstances preclsgenmary judgment on the question (
when Defendant discovered, or shouldvénadiscovered, the facts underlying it
counterclaims and third-party claimsSee Long v. City of Glendal®3 P.3d 519, 526
(Ariz. Ct. App. 2004) (When “discovery oasuand a cause of action accrues are usu
and necessarily questionsfatt for the jury.”) (quotingdoe v. Rog955 P.2d 951, 961
(Ariz. 1998)); Braxton-Secret v. A.H. Robins C@69 F.2d 528, 531 (9th Cir. 1985
(“[W]hether a party knew or stuld have known of a partiad condition, [is] generally
[a] factual issue[] inappropriate for réghon by summary judgment.”). The Cour
therefore will not reconsider its den@fl summary judgment on these claims.

IT ISORDERED that Plaintiff's motion foreconsideration (Doc. 90) denied.

Dated this 28th day of August, 2018.

Dauil & Careep 00

David G. Campbell
Senior United States District Judge
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