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LLC v. Coconino, County of Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sun State Towers LLC, No. CV-17-08075-PCT-GMS
Plaintiff, ORDER
V.

County of Coconino,

Defendanh

Pending before the Couid the Request for ExpediteReview Pursuant to 47
U.S.C. 8§ 332(c)(7)(B)(v) oPlaintiff Sun State Towers, LLC (“Sun State”) (Doc. 1). F
the following reasons, the Court denies thgquest without prejudice to its renewal g
appropriate subsegnt facts.

BACKGROUND

Plaintiff Sun State is a limited liability ¢ooration registerednd doing business
in Arizona. Plaintiff's business is to bdiwireless service facilities and lease tho
facilities to wireless service providers. Inisttcase, Plaintiff seekto build a wireless
service facility in Coconinc&County, Arizona and lease tli&cility to Verizon Wireless
(“Verizon”). Verizon identified tvo gaps in its coverage (adwnile and a five-mile gap)
around the 1-40 near Flag$t which were leading tadropped calls for Verizon
customers.

Verizon hired consultants to study theamwith the coverage gap and determi

possible locations for a new wireless senviaeility. These consultants identified thre
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potential locations that could fill the coverag@p. In the first location, about 1,000 fes

further from the 1-40 than th&oonerville site, the land vgain escrow and the private

owner was not interested in disturbitigt sale by leasing land to Sun StaR000022;

R000067; R000132. A sewd location, and Sun Statefseference (“the Toonerville
site”), is located on private land adjacent te finst location. In bdt of these locations, 3
wireless service facility would ee to be built. A third podsility was for Verizon to co-
locate with an existing wireless servidacility located one mile away from the
Toonerville site. This wireledscility is owned and operatda the Navajo Tribal Utility
Authority (“NTUA” and “the NTUA site,” respctively); it is located on tribal land anc

governed by tribal law. Co-location als one wireless service facility to hous

t
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equipment for multiple wirelesservice providers. Verizon’s consultants rejected the

NTUA site because they determined it woulot adequately fill the coverage gap,
would take too long to implement, and itsM@o expensive. Therefore, Verizon and S
State moved forward on planshiaild a wireless service féity at the Toonerville site.

In Coconino County, a Conditional Userfét (“CUP”) is requred to build most
wireless service facilities. Coconinm@nty Zoning Ordiance § 3.9.B(1) The County’s
zoning regulations seek to “gext the county’s environmelt@sources and to minimize

adverse impacts on visualsmirces,” “minimize the numbef towers by encouraging
the joint use (co-location) of facilitiesdnd “enhance the abilityo provide wireless
telecommunication services to coumgsidents, businesses and visitots.”’at § 3.9.A.
To achieve these goals, the Ordinance previaie order of preference for ten types
new wireless service facilities,mging from most preferred todst preferred. Relevant tc
this case, co-location on an existing towenaisked as the most preferred; a new tower

100 to 199 feet in a G zoneranked as the eighth preferréd. at 8§ 3.9.C(1)(a)A new

! This location is ndonger in private ownershidt is now controlled by the
Navajo Housing Authority. It isinclear whether they would lneterested in leasing the
land to Sun State.

2 Coconino County approvea new Ordinance on April 18, 2017. The relevg
provisions have not changed.
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facility “shall use the most preferred facility typad location where ¢thnically feasible,

even if it results in an increasetime number of facilities or a higher codtd: at § 3.9.C

(1)(b) (emphasis added). The County may only permit a lesser-preferred facility whe

“the applicant presents substial evidence to show that it will have a lesser visual
impact or is more technitbg necessary than the userabre preferred facilities.fd. The
Ordinance also lists disfavored sites, whietludes “[a]ny site within a visual corridof
or scenic vista, for example view of the San Francisd@eaks, . . . unless the facility
blends with the surrounding natbueand human made environmeld. at 3.9.C(2)(b).

To receive a CUP, applicants first appb the Coconino County Planning and
Zoning Commission (“the Commission”). Sustate filed an application with the
Commission on January 20, 2016. The Commissield public hearings and eventually
granted the CUP on Novemb30, 2016. ROO@IL. NTUA appealedhe Commission’s
decision on December 14, 2018000163-65. An appealf the Commission’s zoning
decision goes to the Coconi@ounty Board of Supenass (“the Board”). The Board
hears appeals de novo.

The Board first held a public hearing érebruary 14, 2017. The first hearin

[(®]

centered primarily on whether the NTUA sa#ed the Toonerville site would equally
close the coverage gafee RO00013-117. Sun State’s steslishowed that the NTUA
site would provide coverage for the five-enijap, but not the two-mile gap. ROO009¢.
NTUA, however, disputed thatdir site would not be able fwovide sufficient coverage

R000050-57. The Board continued the hearmiging the parties time to determing

1%

standards for measuring the coverage at Emetion and to discuske possibility of co-
location. RO00108-16. Theecond hearing was held on Mar2l, 2017. At this hearing,
both Sun State and NTUA agreed that thdJXRTsite could effectiely meet Verizon’s
coverage needs. R000242. Instead, Sure Statused their arguments on other reasons
why the NTUA site was not a viable alternatithe short duration of the lease, delays,
and the cost. R000242-4At the end of the hearing,gfBoard voted 5-0 to approve the
appeal and deny the CURO00317. The statements thfe Board members and th

D
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subsequent writtedenial identified two kg reasons why the Boadknied the CUP: the
Toonerville site is in a disfavored locatiand the NTUA site is an alternative which
both not in a disfavored location and wouldbvide the opportunityfor co-location.
R000407-08.

Sun State seeks this Court’s review @& Board’s decision punant to 47 U.S.C.
8§ 332(c)(7)(B)(v).

DISCUSSION

l. The Telecommunications Act of 1996

This case arises under the TelecommuiunatAct of 1996 (TCA), Pub. L. No.
104-104, 110 Stat. 56. The AGvas enacted with two priany purposes. First, Congres
sought to “promote competiticand reduce regulation in order secure lower prices ang
higher quality services for American tetenmunications consumers and encourage
rapid deployment of new talemmunications technologiesT-Mobile USA, Inc. v. City
of Anacortes, 572 F.3d 987, 991 (9th Cir. 2009) (qgmgt TCA, 110 Stat. at 56). At the
same time, Congress also sought to $pree the authority of State and loc
governments over zoning and land use maerept in the limitectircumstances sef
forth in the [TCA] canference agreementSprint Telephony PCS L.P. v. County of San
Diego, 543 F.3d 571, 576 (9th ICi2008) (quoting H.R. ConRep. No. 104-458, § 704
at 207-08).

In striking this balance between preserving local authority and encourg
technological development, the TCA proscribes only certain, limited behaviors
localities. 47 U.S.C. 8 (c)(7)(B)(i). Localisemay not “unreasonably discriminate

amongst providers nor may they “prohibit lmave the effect of prohibiting” wireless

services.ld. Localities also must act quickly grermit requests and denials of permits

must be based on “substantial evidence in a written reclatoat 8 (c)(7)(B)(ii)—(iii). A
person or entity believing th#te locality violated these prions of the TCA can seek
review of the decision in the federal coutts.at § (¢)(7)(B)(v).
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1.  Analysis

Sun State raises two challenges underTi@A. First, Sun State alleges that th
Board’s decision was not supported by substantial evidence. Second, Sun State
that even if there was substial evidence, the deniaiolates the TCA because i
constitutes an effective prohibition. The Court considers each argument in turn.

A. Substantial Evidence

The TCA requires that “[a]ny decision byState or local government . . . to der
a request to place, construot, modify personal wireless rsgce facilities shall be in
writing.” 47 U.S.C. 8 332(c)(7)(BO(iii). Altugh the TCA does natefine “substantial
evidence,” courts have held that “this laage is meant to igger ‘the traditional
standard used for judicial view of agency decisions.’Metro PCS Inc. v. City and
County of San Francisco, 400 F.3d 715, 723 (9th Cir. 200@brogated on other groundg
(quoting H.R. Conf. Rep. No. 104-458, at82(1996)). This is aleferential form of
review, and courts can “neither engage heit] own fact-finding nosupplant the Town
Board’s reasonable determinationdetro PCS, 400 F.3d at 725 (quotin@ellular
Telephone Co. v. Town of Oyster Bay, 166 F.3d 490, 49@d Cir. 1999)).

The substantial evidence determioati “does not require incorporation of

substantive federal standarddMetro PCS 400 F.3d at 723. Instead, it “requires
determination whether the zonidgcision at issue is supportey substantial evidence in
the context of applicablgtate and local law.” 1d. at 723—-24. The evahce in the record
is substantial when there f$ess than a preponderanbeit more than a scintilla of
evidence.”ld. at 725 (internal citations omittedThere must be enough “relevar
evidence as a reasonable mind might accept as adequate to support a conttlisi
Taken together, a Court manpt overturn a locality’s desion if (1) the local zoning
ordinance allows the denial and (2) thisrenore than a sdiifia of evidence.
1 The Local Ordinance Supportsa Denial
The Coconino County Zoning Ordinance gt®rdinance”) specifically takes intd

consideration the preservation of scenic \Wew also places a high priority on cg
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location. Both of the groursdon which the Board denied the permit are supported by
plain text of the ordinance. The Ordinancekseto “minimize adveesimpacts on visual
resources” and does so in phyt disfavoring sites “withira visual corridor or scenic
vista.” Coconino County Zung Ordinance 88 3.9.A(1)(c3.9.C(2)(b). Localities are
allowed to take aesthetic consideras into account when issuing permigrint PCS
Assets, LLC v. City of Palos Verdes Estates, 583 F.3d 716, 725 {9 Cir. 2009). Nothing
in the TCA prohibitdocalities from considering aesthetjcand nothingn Arizona law
does so.

Similarly, the Ordinance “encourag[esktjoint use (co-location) of facilities” in
order to minimize the number of tome Coconino County Zoning Ordinanc
8 3.9.A(1)(e). This is furthereflected by the fact thdfc]o-location on an existing
tower” is listed as the mogtreferred type of new facilitd. at 8§ 3.9.C(1)(a)(1). The
Toonerville tower is listed as the eighth mosfprred (out of ten), as a new tower of 1(
to 199 feet in a G zondd. at § 3.9.C(1)(a)(8). The Omhnce explicitly states thaf

“[n]Jew facilities shall use the most preferred facilitype and location where technically

feasible.”ld.at 8 3.9.C(1)(a)Even without taking into account ti@onerville tower’s
location in a scenic view codor, the Ordinance uses matutg language requiring co-
location in place of a new, tatbwer. The Board had clear stairy authority to deny Sun
State’s permit request.

2. Thereis Substantial Evidencein the Record to Support a Denial

The County denied the CU#h two grounds: its location in a scenic view corridpr
and the presence of an alternatsite for co-location. There ssibstantial evidence in the

record for both grounds. ThBoard did not simply makgeneralized statements of

D

the

0

concern. With regards to tivesual impact of the proposed Toonerville tower, the Board

had photo simulations toconsider. R000123-26R000130; R0O00177-8The County’s

staff testified that the Toonale tower was within a scenigiew corridor and informed

the Board that a permit for the same locatiaa previously been denied due to visual

concerns. R000020-26; B0100; R0O00127.The Ninth Cintthas held that substantial
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evidence exists when a city council mwved propagation maps, reports detailif
aesthetic values, public comment, and oral remarks from the p&aies.Verdes, 583

F.3d at 726. Substantial evidenwas also found when aradul of residents testified
that a wireless service facility would harm thproperty values and interfere with the
views of mountainsAnacortes, 572 F.3d at 994-95. It is nttis Court’s role to review
the photo simulations and decide for itselhether the proposethcility negatively

impacts the scenic view. The Board hadudficient amount of evidence before i
between the staff report and the photo sitmotes, to decide that that tower woul
negatively impact the scenic view.

The Board also had substantial evidemcedetermine that co-location on th
NTUA site was feasible. By the second megtiboth parties agreed that co-location ¢
the NTUA site was technologically feasibénd that it would provide substantiall)
similar coverage for Verizon customers. Pldirasserts that the Bod failed to evaluate
whether the NTUA site was economicallyaggble. The substantial evidence analys
however, does not take into account federalddeds. At this stagehe only question is
whether there is substanti@vidence to support a decision made pursuant to state
local law.Metro PCS 400 F.3d at 723—-24. 'EhOrdinance explicitly ates that cost neec

not be taken into account if there is a mm@referred, technically feasible facility}

9
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Coconino County Zoning Ordinance 8§ &£9.The Board heard extensive evidence and

presentations from NTUA representativedout the process for co-location, th
technological capabilities of the NTUA towand NTUA'’s willingnesdo negotiate with
Verizon. The Board had substantial evidetzedetermine that th NTUA site was an
option for co-location.

B. Effective Prohibition

While the substantial evidence analysi$oisused on state arndcal standards for
the zoning of wireless serdécfacilities, the effective probition analysis brings in
federal standards. Under the TCA, thegtration of the placenm¢, construction, and

modification of personal wireless servicesilities by any State or tal government . . .

e
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shall not prohibit or have theffect of prohibitig the provision of personal wireles
services.” 47 U.S.C. § 333(@)(B)(i)(Il). A plaintiff must “establish either an outright

prohibition or an effective probition[;] . . . a plaintiff's showing that a locality could

[92)

potentially prohibit the provision of telecommunications services is insufficiegurint
Telephony, 543 F.3d at 579. Theris no allegation that the Ordinance constitutes|an
outright ban on wireless service facilitids) effective prohibition claim “involves a two-
pronged analysis requiring (1) the showingaofsignificant gap” in service coverage
and (2) some inquiry into the feasibility @iternative facilities or site locations.]
MetroPCS, 400 F.3d at 731.

In the Ninth Circuit, the provider hasetthurden of making a fpna facie showing
of effective prohibition by submitting a comghensive application, which includep
consideration of alternativeshowing that the prased [wireless service facility] is the
least intrusive means of filling a significant gap\hacortes, 572 F.3d at 998. If that
prima facie showing is rejected, the localitgust show that therare some potentially
available and technologicallfeasible alternatives.ld. The locality mgt give the
provider the opportunity tdispute the alternativedentified by the localityld.

1. The Toonerville Siteis Not the Least I ntrusive on the Values the
Denial Sought to Serve

For the reasons set forth in further dekslow, this Court aanot conclude based
on the present record that tAeard’s determination that ti¢TUA co-location site is an
available alternate location is erroneous. Gitleat determination, it also concludes that
the Toonerville site isot the least intrusive on the valube denial sought to serve. ThE
least intrusive means sidard “requires that thgrovider show that the manner in which

it proposes to fill the signifiant gap in services is theast intrusive on the values that

3 A significant gap in cowage exists when “thgrovider in question is prevented
from filling a significant gagn its own service network.’'Metro PCS, 400 F.3d at 732.
Therefore, if Verizon cannot filks own gap, a significant gap coverage is present. I
does not matter whether other wireless providerse the same areathout any gaps. In
this case, both parties agree that a signifigat in Verizon’s coverage exists. Doc. 24,
pg. 2; Doc. 25, pg. 9.

-8-
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the denial sought to serve.” Anacortes, 572 F.3d at 995. To tkrmine whether Sun State¢

met their burden, the Court must firstxanine the [locality’s] stated ground fo
concluding otherwise American Tower Corp. v. City of San Diego, 763 F.3d 1035, 1056
(9th Cir. 2014). Defendant denied Sun Sta@#° because of concerns about the impj
on the scenic view corridor and the countgieference for co-location. Therefore, Su
State must show thdahe Toonerville site is the leastrusive means of meeting thg
county’s goals of minimizing the aestheticpatt on the scenic view corridor and
encouraging co-location.

Sun State has not met this burden. NI&JA site is further removed from the

I-40, and therefore is, at least arguably, Mstble and has a lower impact on the sceni

view corridor. Building a new wireless serviccility at the Toonerlle site instead of

co-locating at the NTUA site does not funtliee goals of encoaging co-location and

minimizing the number of wireless facilitie®laintiff has not established that the

Toonerville site is the least intrusive means of filling the service gap.

2. The NTUA Site is an Available and Technologically Feasible
Alternative

The parties do not dispute that the W site is technologically feasibfeRather,
plaintiff asserts that the County erred byifgjlto consider the commercial feasibility @
the NTUA tower. The Ninth Circuit has neverrfrad the effective prohibition analysis 3
containing a commercial feasiltyicomponent. However, Plaintiff is essentially arguif
that the NTUA site is not truly aavailable alternative—the costs and delays associats

with the NTUA site a& so high that it igffectively unavailable and that in denying the

* At the March 2017 Boarbearing, Sun State’s engereadmitted that the NTUA
site would provide Verizorthe coverage needed tdl their service gaps. R000247
(“Now, the NTUA site does a pretty goodbj of covering. . . . it's not a significan
variation.”). Sun State’s attorney similarbfated that “[w]e think we can get enoud

coverage, if we had to, on NJA.” R000250. Because botbarties now agree that cot

location on the NTUA site W fill Verizon’s significant service gap, there is nc
technological reason prenting co-location.
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permit and forcing Verizon to contract withe NTUA, they aresffectively prohibiting
cell coverage.

There are two difficulties in assessing taifgument. First, to the extent that Su
State specifies certain asserted regulatongydeattributable to tribal governmentg
processes or prospective lease terms thazde found to be unacceptable in collocatir
on the NTUA site, the record flects that NTUA either antested that such delay

existed, or represented toetlCounty that it was prepareéd negotiate the terms that

Verizon indicated were unacceptabl€his Court cannot find, Ised on the materials in
the record which establish these asesggi by the NTUA, that the Board acte
inappropriately.

Second, and relatedly, thaseno indication in the preserecord that Verizon ever
actually attempted to discus@th any specificity the actual terms of any lease thaf

might enter with the NTUA nor does the record refiethat the NTUA unreasonably

> See R000268 g‘[O]ur_ fees are negotiabhat we gave the appellant was o
standard rates. We have in instan@ezommodated to be mmpetitive with other
carriers.”);id fnotmg that the duration of the l@aand the lease termination provisior
are negotiable as well); R000276-277 _gqrg)tthe negotiability of price); R000279
noting that prices have been negotiateith other providersin the past). R000284
stating that negotiability of the lease teamd one-year leasermination provision).

® See R000039 (“NTUA ha not received any inforrtian for application nor has
been officially contacted alit timeframes, fees, duratiotechnical aspects, or any
thmt};s_of that nature, or on the [NTUAJwer or any tower whabever in the NTUA
portfolio.”); RO00067-68 (dussing that Verizon did not ply to and has not worked
with the Navajo Nation); RO@BS5 ("I got a letter from NTUAIndicating that they had
not been contacted by thepdipant about colloding on the tower wite the applicant
had said that they had contacted NTUA andatn’t available.”); RO0O0096 (stating th3
the Sun State attorney “call#diTUA in November of 201@nd asked them to pleas
explain their application pross” but that “everyone’s goirtg be asking me, why didn’t
you go to the NTUA site? Well, there’s twoasdns. Number one, it doesn't fill the ga
And number two, it's going to take far tom%)to et a site up and operating and all t
agreements pulled together and finalRPO0156 %notlng disasion at the Commissior
about NTUA's invitation to co-locate andSun State representative’s promise to spe
with Verizon about co-locating with NTUAJR000158 (noting thad Sun State lawyer
called NTUA and was told about the leasprgcess and timelineR000250 (stating that
“we took the NTUArate matrix . . . and the rematrix renders a monthly rent o
$5400,” but failing to discuss where thiswtanatrix came from or whether there wel
negotiations to deviate from the matrix); R000256-57 (watthat during the
continuance between the two Board hegginNTUA and Verizon discussed only th
coverage differences); ROODR (containing a statement fmothe NTUA attorney that
there were not co-l@tion discussions dumnthe continuance becsaiit was not in Sun
State or Verizon’s interests at the timB000280-81 (“[Verizon] would prefer to find
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delayed such negotiations so that Verizon @mdt enter such a lease within a reasona

ble

period’ Nor does the record reflect that given the terms of any actual lease Verizo

determined it was not feasibto provide coverageéThus, while the Board may havy
erred in refusing to consider whether th@remmic practicalities of an alternative sit
effectively prohibited Verizon cell coveragegthk is in the presemécord no sufficient
factual basis on which this Court can concltigiat it does amount to such an effectiy
prohibition. The Board gave Si#tate the opportunity to dliate the alternatives that i
identified, Anacortes, 572 F.3d at 998, Sun State simpligl not adequately establish o
the present record thatettNTUA alternative was agiffective prohibition.
a. Delays

Before the Board, Plaintiff first expssed concern that the application a

approval process with NTUA itself would take almost two years. NTUA, howe

strenuously disagreed with this claiflNTUA represented to the Board that th

something that was more bergil to our objectives, whictvas the highway. So that's
what we did. It's not thatve never looked at the NTUAuer. | conferred with Verizon
and Ehe Toonerville site] wabe one that they weferré)j.ROOO_ZSl (“When we asked
for tt_e brlent) sheets, they \ga us what they had, anithey did not say they werg
negotiable.”).

_ ’ Additionally, there is some evidende the recordsuggesting that Verizon
simply did not want to workvith the Navajo NationSee R0O00022 (containing testimony
from County staff that “[s]tateents from Verizon to staff inciite that they are unwilling
to collocate on a tower on tribal land becausthepast when there have been disput
Verizon was unable to prevail in those dig®lij; R000118 (noting the same in a st3
report); RO00308 (“I've been farmed by Sun State Toweend Mr. Chad [Ward, the
Principal and Director of Operations of S8tate,] that Verizon auld not be willing to
work with us on furthebusiness.”). To the extent that Vian, actually does assert tha
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commercial relationships with Navajo fmn entities are not commercially reasonab

le

assertions, to the extent detailed before the Board, might be a relevant facfor

due to the Tribe’s inadequate or biased ulispesolution mechanisms or otherwise, Sjch

determining whether the Board’'s requireméhat Verizon co-locate amounts to
effective prohibition. Still, 8n State did not make a suffictgndetailed record in this
respect, for the Court to conclude that the Board erred.

® Sun State is at least in some sens&JAN'S competitor for purpses of providing
an available cell phone tower to Verizon. fhe extent that Sun State is also Verizor
agent forJ)u_rposes of conding such negotiations with NJA it is not unreasonable for
the Board, in determining whether such rtegmns were conducted in good faith, t
consider Sun State’s possible self-interebr is it unreasonable, in the absence of
actual record of attempted negotiations derrating effective proitition, for the Board

to find that the NTUA site ia realistic alternative.
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application process with NTUA could beompleted in 30 to60 days. R000093;
R000165; R000359. NTUA alsoquided the Board ith a letter from the Navajo Nation
Land Development Department stating that timeframe for approval of leases by th
Navajo Nation “can take anywhere from omeek to one month RO00377. The Board
was not shown any countervatil evidence that would impeach that projected timeli
In absence of any such evigenthis Court cannot say the Board erred in finding t
such delays were not enough to constitute an effective prohibition.

In addition to concerns abbdelays on NTUA'’s end, Rintiff told the Board that
there would be separate delays outside o0UN'E control. First,Verizon would have to
restart internal administrative proceduréd00254. Second, Verizon would have
reapply for permits from the Federal Coonmications Commission. R0O00255. Plainti

prepared a timeline fathe Board taking these delaygsanaccount, and they are mor

substantial than the delayssociated with 81 NTUA application and lease procesg.

R000405. Delays associatedith internal company processes and governm
regulations are not properly part of the gs@ in determining whether a site is a
available alternative. If localities were remd to take delaybke these into account—
delays that exist foall alternative sites—it would disrugite balance the TCA sought tq
achieve. A provider could choose their prefdri@cation and then aim that all existing
alternatives were not avail&Htue to delay. This wouldlew the providers’ preferred
location to trump all other &l zoning considerationsd leave no recourse for loca
authorities. However, delays cautied with the lgernative site itself—like the
consideration of the NTUA processave—must be taken into account.

The Ninth Circuit expressed similar concern®imerican Tower Corp. when the
provider failed to consider modifications thabuld bring their aplgcations in line with
the zoning ordinances. Although not discogsdelays specificallythe Ninth Circuit

clearly rejected providers’ behavior that duld make the applant—rather than the

locality—the arbiter of feasility and intrusivenss, gutting the ‘least intrusive means

standard with predictablapplicant-friendly results.American Tower Corp., 763 F.3d at
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1056. Plaintiff has not established that tdedays from moving tdhe NTUA site render
the NTUA tower unavailable.
b. Cost
Cost can and should be taken into accasma factor in determining whether the
is an available alternative. Juzt an excessive delay with alternative site might rende
it effectively unavailable, so ¢ocould a pohibitively high cost rener an alternative site
unavailable. Refusing to consider cost aBows the owners ahe potential alternative
sites to act as monopolists, which is egsly counter to thegoals of the TCA.
Anacortes, 572 F.3d at 991. Without considering castll, the owners of the alternativ
sites could ask for exorbitant prices. ths case, NTUA could e their co-location
fees as high as they wanted and would evencentive to negotiafees with Verizon in
good faith. Cost must be cadered in determining whethamn alternative site is truly
available. The Ninth Circuit, idnacortes, listed cost as one ofhultiple considerations

that made potential alternative sites unavaildioleat 998 (listing environmental impact

additional cost, and location outside of the cifuissdiction as factors in finding that the

city did not identify available alternative sitesie also Metro PCS, 400 F.3d at 731
(rejecting the Fourth Circuit's strict fettive prohibition standard as not bein
sufficiently permissive to see Congress’s “twin goals @ncouraging competition in the
wireless services industry and facilitating efficient use of bandwidth”).

But Plaintiff has put forwal no evidence that wouldlew the Board to determine
that the lease rate of ti¢TUA site was unreasonable basa the record contains n
evidence of any actualegotiation of such rates wheretNTUA indicated that its rates

were negotiable. The estimatetnthly lease price for thiEoonerville property will cost

$2,250 per month, whereas the NTUA siseprojected to cost $5,400 per mofth.

® NTUA repeatedly asserted during bdoard hearings that all terms of the
leases are negoﬂable, inclodi price. The only cost submittet hearing was the “list”
price of $5,400 per month. Since the NTUAisted this price was negotiable, and the
was no evidence that an attempt had beedenta negotiate a lower price, it is nd
possible for the Court to sayelCounty erred in determinirthat the co-location site is
not cost-prohibitive.
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R000250; R000404; R0@06. The NTUA site may be more expensive. But
alternative site is not made unavailable dymipecause it is more expensive than tl
providers’ preferred choice. The cost ot thlternative site mustn conjunction with
other factors, make the site effectively unkalde. Plaintiff can only establish this by

putting the relative prices intoontext. This could include comparisons of the costs

other wireless service facilities in the areaaostudy of how the alternative site would

impact the provider's overall budg®t.But if Plaintiff could exclude a site as a
alternative simply because the cost is nahatr desired price, #y too would lack the
incentive to negotiate honestlyith NTUA. It is not the Court or the Board’s role {
ensure that providers have locations avadasl their preferred price point. It is th
Board’s responsibility tensure that their decisions do edfiectively prohibit a provider
from filling a gap in coverage.

Although the Board shuld have considered cost &rh raised bythe applicant
during the hearings, the burden remains @applicant to make a prima facie showir
of effective prohibition. Effetive prohibition is nb met by just stating that one facility
may be considerably more exystve than the other. Thereégithe Court will not reverse
the Board’s decision on these grounds.

C. L ease Termination Provision

The standard NTUA lease with co-locattasts for five year. However, the leas
contains a provision that allows NTUA terminate the leasen one-year's notice.
R000251. Plaintiff asserts th#tis essentially convertithe lease intmnly a one-year
lease, and that it is not economically feasileVerizon to invest in the technology fo
co-location with sucla short lease. At the hearings, BIX noted that all terms in thein
standard leases were negotiable, includingtthmaR000268. They also stated that thg
have never kicked a co-locatoff of an NTUA tower:' Id; R000278 NTUA has a

0 For example, NTUA assertedat their rates are “comparable to other carriers.

R000277. The only counterexample Sun Statevided in the record and at org
argument was the price of its own tower.

1 For reference, NTUA currgly has 80 co-locationsn their towers. R000032.
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twenty-year lease with the Navajo Nation, awoded that it would be possible to draw out
the leases of co-locators twincide with the length ofhe lease NTUA has with the
Navajo Nation. R000268. Whil8un State asserts in its briefing that the NTUA wouyld
not abandon its one year lease termination provision& dhet can find little support in
the record that suggestsrasich. Sun State told the Boawdce that NTUA did not agree
to pull out the lease termination provision, this conclusory stateemt combinedvith a
lack of evidence of actual getiations with or application® NTUA is nd enough when
looking at the record as a whole for tl®urt to conclude that the County erreg.
R000281. A termination clause is not the sahieg as the length of a lease term, and
more importantly, Sun State$presented no evidence teath notice provisions are nat
common in cell phone tower leases. NTUApress statements of willingness to extend
the lease term alsoeaken any claim for efédive prohibition.
d. Speculative Nature of Site

The NTUA site is not suf@iently speculative to notualify as an available
alternative site. It is true that the leass hat been negotiated and that there is no firm
agreement between the parties. However, thigldvbe true of everglternative site; in
fact, that is part of what makes it alternative site. But this is nothe case of the Board
pointing to a random altertige location and just hoping dh Verizon will be able to
locate the wireless facility @me. Rather, NTUA is actuallgngaging in this process
presumably because they desoevork with Verizon and hee their site house Verizon’s
technology. NTUA made repeateebresentations to the Boaittht they are invested in
contracting with Verizon. The NJA site is not too speculative.
Conclusion

Defendant Coconino County’s denial the CUP complied witlthe local zoning

ordinances and there was substantial evidémaipport the Board'decision. Plaintiff

Sun State did not establishaththe Toonerville site wathe least intrusive means j
filling a significant gap and conapting with the values sougta be served by the denia|

of the CUP. Because the Board identified arailable and technologically feasibl

D
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alternative, the denial of the CUP doe$ amount to an effectiverohibition. The NTUA
site provides Verizon with the same coverags the Toonervilleite. The NTUA site
does have some drawbacks for Verizon,thetBoard provided édence that the NTUA
was willing to negotiate on theg®ints. In contrast Sun S¢aprovides no evidence that
Verizon actually entered to such negotiations, thauch negotiations became top
protracted, or that NTUA insistl on terms that, singularty in combination, effectively
prohibited the provision of Verizon cell phooeverage if Verizon ere restricted to that
site.

IT IS THEREFORE ORDERED that the Request foExpedited Review
Pursuant to 47 U.S.G& 332(c)(7)(B)(v) of Plaintiff 8n State Towers, LLC (Doc. 1) ig
DENIED without prejudice to its renewahsed on subgaent facts.

IT IS FURTHER ORDERED directing the Clerk of Qat to terminate this
action and enter judgment accordingly.

Dated this 25th day of October, 2017.

Honorable G. Murna Snow
United States District Jue
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