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Charles L. Ryan, et al.,
Defendants.

Plaintiff Nathan Sterling Mason, who mnfined in the Arizona State Priso

Complex-Lewis, Buckley Unitbrought this pro se civil ghts action under 42 U.S.C|

§ 1983 against Arizona Deparént of Corrections (ADC) Director Charles L. Rya
Correctional Officer (CO) Joshua Baeseyi@on, LLC; and Nurse Practitioner Andreg
Thude. (Doc. 46.) Beforthe Court are Plaintiff's Emgency Motion for Preliminary
Injunction (Doc. 129), which tates to documents seized from his legal property, :
Plaintiff's Amended Motio to Strike (Doc. 152). The @d will deny bdah Motions, but
order Defendants to allow Plaintiff accésghe seized documents for review.
l. Background

In his First Amended Complaint, Plaffh alleged numerous Eighth Amendmer]
claims, including that Ryan adopted a pglithat resulted in repeated denials {
Plaintiff's protective custody regsts and led to his transfers to different yards, which

turn repeatedly placed Plaifiitat risk of harm. (Doc. 46.)Plaintiff further alleged that
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he was subjected to a threéathis safety, was attacked bther inmates, and was denie
adequate medical care for injuries suffered in the attackld()
On March 15, 2018, Plaintiff filechis Emergency Motion for Preliminary

Injunction, in which he states that imid-February 2018, he produced copies

documentary evidence to defense counsel gsopaiscovery and, shortly thereafter, he

was subjected to a targeted cell searcd &bC officers seized his legal boxes

(Doc. 129 at 2-3.) When ofers returned Plaintiff's gal boxes, 18 legal document
had been removedld( at 3.) Plaintiff submits that éise legal documentgere evidence
to be used against Defemdsiin this action. I1(.) Plaintiff seeks an order directing Ryal
to return Plaintiff's legal documentsld(at 7.)

In response, Ryan confirms Plaintiff's @gjions. Ryan statésat on February 9,

2018, CO Wade, as a courtesy to dedegsunsel, scanned Gfages of documentg

provided by Plaintiff as part of discoversgnd Wade emailed trdocuments to defense

counsel. (Doc. 142 at 4.pn March 12, 2018, CO Taylaearched Plaintiff's cell and
seized two boxes.Id. at 4.) Prison officials seizelB documents from the boxes—thre
of these documents are photqgra of Plaintiff, and some diie other documents includg
unredacted pages from Plaintiff's peotive custody file (PC file).d. at 5-6.) Security
Operations Administrator Ronald Lee avergttinmates are not allowed to possess th¢
items because photographs can be used to thgeate identification cards, and PC fil
documents may pose a threat to the inmatettoers if other inmates gain access to t
documents. I¢., Ex. B, Lee Decl. {1 4-5.) The 18 dowents identified as unauthorize
paperwork were delivered to Legho has custody and controltbem. (Doc. 142 at 4.)

Ryan opposes Plaintiffs Emergency tibm on the groundshat (1) the Court
lacks authority to issue a preliminary inj@ioa because Plaintiff's request for injunctiv
relief is unrelated to his underlying threatsafety claim and (2) Plaintiff has not bee
denied access to the court$d. @t 9-13.)

Plaintiff moved to strike some of th®atements within the declarations Ryd

submitted in support of his ppsition to Plaintiff's Emegency Motion. (Doc. 152.)
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[I.  Amended Motion to Strike Perjury Statements

Plaintiff moves to strike Wade’s decidion statement that he was required
issue a disciplinary ticket to &htiff following a telephoneall with defense counsel or
the ground that there is no policy thaipported issuance of a ticketld.(at 2-3.)
Plaintiff moves to strike Lee’s declarati@tatement regarding the source of certa
documents on the ground that it is hears#g. at 3—4.)

Wade’s declaration statement is irrelevant to the pendiggest for injunctive
relief and is not considered by the Court.elsedeclaration statement is hearsay, but it
also irrelevant and is not considered by @murt. Accordingly, Plaintiffs Motion to
Strike these statements wiké denied as unnecessary.

[I1.  Emergency Motion for Preliminary Injunction

A. Relief Sought Relatesto Accessto the Court

“A preliminary injunction is ‘an extraordary and drastic remedy, one that shou
not be granted unless the movant, by a cleawsty, carries the bussh of persuasion.”
Lopez v. Brewer680 F.3d 1068, 1072 {9 Cir. 2012) (quotingazurek v. Armstrong
520 U.S. 968, 972 (1997) (per curiamgge also Winter v. Natal Res. Def. Council,
Inc., 555 U.S. 7, 24 (2008) (citation omitjed Generally, “[w]lhen a plaintiff seeks
injunctive relief based on claims not pledtire complaint, the cotidoes not have the
authority to issue an injunction.Pac. Radiation Oncology, LLC v. Queen’s Med. Ct
810 F.3d 631, 636 (9th Cir. 2015ge De Beers Consol. Mines v. United St&2s U.S.
212, 220 (1945). An exceptido this rule arises wheredhnjunctive relief sought is
related to court accessSee Prince v. Schriro, et alCV 08-1299-PHX-SRB, 2009 WL
1456648, at *4 (D. Ariz. May 22009) (where the relief sought relates to a prisone
access to the court, “a nexus between the pirgdiry relief and the ltimate relief sought
is not required” and the couneed not consider the mera$ the underlyng complaint)
(citing Diamontiney v. Borg918 F.2d 793, 796 (9th Cit990)). The constitutional right

of access to the courts encompasses a taghtigate without ative interference. See
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Silva v. Di Vittorig 658 F.3d 1090, 1P (9th Cir. 2011)pverruled on other grounds by
Richey v. DahneB07 F.3d 1202, 1209.2 (9th Cir. 2015).

Plaintiff asserts that the 18 seized docuts@ne evidence to support his claims
this case. (Doc. 129.) He states thatghetographs are of hisjury sustained in the
attack alleged in his pleading. Plaintiffsnits that the photographs show abrasions
his neck and are necessary to refute Ded@mts’ claim that photos taken after th
December 2015 altercation did not showy amjuries. (Doc. 45 at 6-7 & Ex. A)
Plaintiff explains that the other documentslude information thais crucial to proving
the knowledge element of his constitutional mlagainst Ryan and Baese. (Doc. 129
2-3.) See Farmer v. Brennarbll U.S. 825, 837 (1994) (to support an Eigh
Amendment threat-to-safety claim, a pldinthust show that the defendant knew of tf
excessive risk to thplaintiff's safety).

Ryan maintains that Plaintiff has notelmedenied access to the courts becal
there is no evidence that seizure of documénts his cell has resultiein the inability to
“present a claim” and Plaintiff has acces$i®redacted PC file by making arrangemer
with CO Wade to view it under supervision. o® 142 at 11.) Ryan asserts that there
a redacted version of each seizeduoent in the redacted PC fileld(at 5-7.)

Plaintiff notes, however, that some oétbeized documents are not part of his |
file. Rather, they were documents he aled from the Navajo County Attorney durin
Plaintiff's criminal case. (Doc. 129 at Boc. 145 at 3—4.) And the photographs we
not part of his PC file. (Docl45 at 3.) There is noditation that Plaintiff will be
provided access toalseized documents that are patt of the PC file. SeeDoc. 142 at
11 (indicating only thaPlaintiff will have access to siredacted PC file).) Moreover

Ryan did not provide copies dhe unredacted and redacteedrsions of the PC file

! Plaintiff proffers a copy of Defendantsésponse to requegir admissions, in
which Defendants assert thahotos taken show no abrass on Plaintiff's neck, but
when Plaintiff reviewed his redacted P& fthere were no photographs, and it appe

that Defendants have not pragua the photos referencedthreir response to request far

admissions. (Doc. 145, Exs. A and B, PI. Decl. 1 3.)
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documents that were seized, so there is npteascertain whether the redacted versig
retain the evidentiary nberial Plaintiff seeks to suppahis claim. If the information in
the seized documents indegltbows or supports an inferenthat Ryan and Baese kne
of an excessive risk to Phiff's safety, withhading the documents grortions of them
from Plaintiff would interfere with his abilityo litigate his EighthAmendment claim.
Contrary to Ryan’s suggesti, the right to litigate withduactive interference is not
limited to presenting a claim; it extends begidhe pleading stagend includes the right
to litigate a claim to conclusiowithout undue interferenceSilva 658 F.3d at 1103.
Because Plaintiff has shown thhts right may be implicatedhe relief sought relates ta
Plaintiff's access to the courts and Bisiergency Motion wilbe addressedSee Zilich v.
Lucht 981 F.2d 694, 695 (3d Cit992) (“Im]any courts have found a cause of action
violation of the right of access stated where it was alleged that prison officials confis
and/or destroyed legal matds”) (citing cases).

B. Congtitutional Rights Balanced Against Security Concerns

A prisoner has no legitimatxpectation of privacyand the Fourth Amendment’s

prohibition on unreasonable searckegs not apply in a prison celHudson v. Palmer
468 U.S. 517, 530 (1984)“The recognition of privacy ghts for prisoners in their
individual cells simply canrtobe reconciled with the concept of incarceration and
needs and objectives of penal institutions.ld. at 526. But under the Eighth
Amendment, prisoners are protected fr@@arches conductednly for “calculated
harassment unrelated to prison needdd. at 530. And, as mentioned, prisoner
constitutional right of access to the coumsludes a right tditigate without active
interference.See Silva658 F.3d at 1102.

Actions that allegedly infrige on prisoners’ constitutionaghts are valid if they
are reasonably related to legitite penological interestsO’Lone v. Estate of Shabazz
482 U.S. 342, 348 (BY). Maintaining prison securitynd preserving internal order ars
essential goals that may requireitimg prisoners’ constitutional rightsBell v. Wolfish

441 U.S. 520, 5461979). Courts must defer to pis officials’ expert judgments in
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adopting practices needed toimain security anéddress problems that arise in the dg
to-day operations of a prisotd. at 547.
Ryan asserts that an inmate’s PC filentains sensitive information, such &

names of other inmates, imfpation about other inmateand the identity of security

threat groups. (Doc. 142, Ex. 2, Lee Dech.)f Ryan states that if other inmates gai

access to this information, it pesa threat to the inmatadhothers who are named in thie

PC file. (d.) Ryan further asserts that inmates aot permitted to iv& photographs of
themselves because the phatas be used to make duglie identification cards, which
can be used to escapeld.Y According to Ryan, the AD@Gas determined that the 11
documents seized from P#iff's cell constitute contd@and documents and pose
security threat, which necessitated the weiz (Doc. 142 att1-12.) Ryan notes,
however, that the seized pbgtaphs and documents hawvet been destroyed and ar
retained by the Security @mtions Administrator.Iq. at 11.)

The fact that Plaintiff has had thedecuments in his poss&on for three years
without incident somewhat ueccuts Ryan’s contention thdte documents represent
threat to the safety and seityrof the prison. (Doc. 129 &; Doc. 145 at 5.) Also,
Plaintiff states that the pictures are of heck, not his face, ancbuld not be used to
make identification cards. (Doc. 145 at Ryan did not proffer copies of the seize
photographs to show that thay fact could be used fahat purpose. Nonetheless

Ryan’s security concerns eamot completely uounded, and, in this case, it is ng

necessary to grant the requestelief to protect Plaintiff's right of access to the cour

Plaintiff's Emergency Motion ®king an order for Ryan t@turn the seized document
will be denied. But Rgn will be directed to allow Rintiff access to all 18 seizec
documents—in unredacted formesfhis review pursuant @rangements made with C(
Wade or other appropriate officer.

C. Redaction of Documents

In his Response to Plaintiff's Motion, Ryaafers to redactions made to the P

file that is available for Plaintiff's reviewander supervision. (Doc. 142 at 2-3.) Tt
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redacted information includes the namesrohates on Plaintiff’'s Do-Not-House-With
list and information about annmate related to Plaintiff, whorlaintiff identifies as his
brother. [d.; Doc. 145 at 2.) Plaiiff states that his brothevas released from prisor
over a year ago and that the threat to PEmtife in prison is reléed to actions of his
brother. (Doc. 145 at 2.) &mames of prisoners on Riaif's Do-Not-House-With list
are relevant to his threat-to-safety claiamd Plaintiff should already be aware of th
names on that list. Also, Plaintiff is awasthis brother and his brother’s actions whid
Plaintiff claims contribute to the risk diarm to his safety. Thus, the redactior
identified by Ryan are notecessary.

Defendants Ryan and Baese previousgested that inforation redacted from
Plaintiff's PC file will not prevent Plairffi from pursuing his caseahat the information
redacted would be a threathe safety, and that no factua pertinent information has
been hidden. (Doc. 84 at 2; ©085 at 4.) In light of the improper redactions ju
identified, Defendants’ conclusogssertions raise serious cems. As one district cour

in this circuit has noted:

Redaction is, after all, an alteratiaf potential evideoe. The Federal
Rules sanction only very lited unilateral redactiorsee Fed. R. Civ. P.

5.2. Outside of these limited circumstances, a party should not take it upon
him, her or itself to decide unilaterally what contexinecessary for the
non-redacted part disclosed, and wimgght be useless to the case.

Evon v. Law Offices of Sidney Mickéllo. S-090760 JAM, GGH010 WL 455476, at
*2 n.1 (E.D. Cal. Feb. 3, 2010). The pree of unilateral redaction “frequently give
rise to suspicion that relevant material hiainto the producing p#&y has been obscured’
and “tends to make documentnéusing or difficult to use.”In re Medeva Sec. Litig.
No. 93-4376-KN AJWX, 1995 WI943468, at *3 (C.D. CaMay 30, 1995). Even the
redaction of irrelevant information deprivié® opposing party of ooext for the relevant
information. See Bartholomew v. Avalon Capital Grg78 F.R.D. 411, 451 (D. Minn.
2011).
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The Court anticipates summgndgment motions will be filed in this actionSde
Doc. 43 (Order setting June 8, 2018 dsiive motion deadline).) In an effort to
forestall delays due to evidigary issues, Defendants are reminded that to the extent
rely on any of the PC file documents in sugmd a summary judgment motion, they wi
be required to submit unredactedpies of those documentsSeeFed. R. Civ. P.
56(c)(1)(A); Live Nation Merch., Inc. v. MillerNo. 13-cv-03936 CWNC), 2014 WL
1877912, at *3 (N.D. Cal. Ma9, 2014) (noting the “delayand burden iposed on the
Court and the litigants by thegmtice of unilateral redaction”). Further, Plaintiff must
permitted to view unredacted copies afyadocuments on which Defendants rely
support of summary judgment. If necessalycumentary evidence may be filed und
seal 6ee LRCiv. 5.6), and arrangements may bwde for Plaintiff to review the
documents without keepiragppies in his cell.

IT ISORDERED:

(1) The reference to the Magistrate Judgewishdrawn as to Plaintiff's
Emergency Motion for Preliminginjunction (Doc. 129) and &intiff's Motion to Strike
(Doc. 152).

(2) Plaintiffs Emergency Motion folPreliminary Injunction (Doc. 129) is
denied.

(3) Plaintiff's Motion to Strike (Doc. 152) islenied.

(4) Defendants must provide Plaintdtcess to the 18 iged documents—in
unredacted form—for his review pursuantarwangements made with CO Wade or oth
appropriate officer.

Dated this 19th day of April, 2018.

Nalb Gttt

David G. Campbell
United States District Judge
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