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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Nathan Sterling Mason, No. CV-17-08098-PCT-DGC (MHB)
Plaintiff, ORDER

V.

Charles L Ryan, et al.,
Defendarts.

Plaintiff Nathan Sterling Mason, who onfined in the Arizona State Priso
Complex-Lewis, Barchey Unit, iBuckeye, Arizona, broughtithpro se civil rights action
under 42 U.S.C. 8§ 1983 agat Arizona Department oforrections (ADC) Director

Charles L. Ryan; Correctional Officer JostBaese; Corizon, LLCand Nurse Practitioner

(NP) Andreas Thude. (Doc. 46.) Plaintifeged Eighth Amendment failure-to-prote¢

and medical care claimsld() There are multiple motionspaing in this matter, including
three separate summary judgmh motions, a motion for infctive relief, and various
miscellaneous motions. This Order aakfes Ryan and Baese’s Motion for Summz
Judgment, which relates to the failure-to-pottclaims. (Doc. 225.Mason’s Motion for

Partial Summary Judgment (Doc. 239), @on and Thude’s Cross-Motion for Summat
Judgment (Doc. 257), and Mason’s Motion Ryeliminary Injunction (Doc. 303), Motion
for Expedited Ruling (Doc. 326), and February 13, 2019 Motion for Court Order (]

329) all concern Mason’s medical care claimmsl will be addressed separately. In thi
Order, the Court also addresses Masonsidey 7, 2019 Motion for Court Order (Dog.
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324)! The Court will grant in paand deny in part Ryaand Baese’s Motion for Summary
Judgment and will deny Mas@aMotion for Court Order.
l. Background

In Counts One and Two of his First A&mded Complaint, M&on set forth Eighth

Amendment failure-to-protect claims against Rgad Baese in their individual capacitie

UJ

(Doc. 46 at 3.) Mason alleged that Baese faiecespond reasonably a known risk of
harm to Mason’s safety and that Ryarplemented an unconstitutional policy governing
protective custody (PC) and thie policy caused Mason injuryld(at 3—8.) Mason

alleged that every time he rezgied PC placement for safegasons, he was placed “i

—

the hole” and subjected to unconstitutional conditions of confinement, and then h

1%

repeatedly placed back on general populatiods/ahere he was subjed to a substantial
risk of harm. [d. at 6—8.) Mason also assertedEaghth Amendment aim against Ryan
in his official capacity based dhe alleged unlawful PC policyld( at 6.) In Count Three,
Mason alleged Eighth Amendntenedical care claims agatrSorizon and Thude for the
delay and denial of adequate medical caregat Mason’s spinalétk injury and chronic
pain. (d.at9-13.)

Ryan and Baese move for summary judgnaanto the failure-tgrotect claims in
Counts One and Two on the gruls that (1) Baese acted reaably to a potential threat
to Mason’s safety, (2) Ryan was not personaliyolved in any of Mason’s PC reviews,
(3) the PC policy is constitutional, (4) Maslaicks standing to seek injunctive relief, and
(5) Baese is entitled to quaditl immunity. (Doc. 225?)
Il. Mason’s Motion for Court Order

This case is part of the Prisoner Electedriling Program. Mason’s documents afe

filed electronically, and designated prisoafS{print and deliver to Mason Notices of

! There are also a number of motions befibve Magistrate Judge: Mason’s Motion i
Limine/Motion to Strike (Doc. 284); Masas’Motion to Appoint an Independent Expe
Witness (Doc. 304); Mason’s Motion for Séinas (Doc. 308); and Mason’s Motion t(
Compel (Doc. 310). These motions will be addressed separately.

2The Court issued an Ordeitlvthe Notice required und&®and v. Rowlandl54 F.3d 952,
960 (9th Cir. 1998) (en banc), which infleed Mason of the summary judgment
requirements under Federal Rule ofiCRrocedure 56. (Doc. 229.)
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Electronic Filing (NEFs) and Ordersiéh documents filed in this caseSegDoc. 29,
General Order 14-17.) Onnlaary 7, 2019, Mason fileddiMotion for Court Order, which

states that he has been receiving NEFSGdt Orders up to three weeks late, which may

cause him to miss filing deadlines. (Doc. 32#Mason requests that the Court issue
Order directing ADC to deliver NEFs and @bOrders within 48 hours of filing.Id.)

Defendants filed a Response in which tagglain that the ADC policy is to delivel
NEFs and Court Orders with 48 hours, but the Corregnal Officer who normally
delivers these filings was on leave for thstlawo weeks in December 2018, and th
Officer’'s replacement was unatiteaccess the filings. (Do825 at 1-2.) The Respons
notes that only two Orders were enteredhis action during that time frame, both wel
delivered to Mason upon the Officer’s retaorwork, and neither ippsed any deadline ol
obligation. (d. at 2.) Defendants state that the getadeliveries was untentional, steps
have been taken to correct the problem, iadon’s ability to litigate this action was no
impeded. id.)

There is no sworn statement attacheldeendants’ Response to support the factl
contentions. $ee id. Specifically, there is no decktion from an ADC official with
personal knowledge of the prison’s NEF defywprocedure, the reasons for delays, a
the prison’s response to the problem. Coussedsertions are notidence. Nonetheless
in failing to file a reply memorandum support of his Motiorfor Court Order, Mason
does not refute that the delay delivery of NEFs was teporary or that the delay in

receiving two Court Orderdid not cause him tmiss any deadlinesMason has not filed

any subsequent notices regarding further probler delays with deliveries of NEFs anE
e

Court Orders. Accordingly, his Motion for Court Order will be denied without prejudi
Any delays in the delivgr of NEFs and Court doceents is concerning, anc

Defendants are reminded of ADC's obligatiorcamply with General Order 14-17 and it

requirements governing servioedocuments on prisoners.

[ll.  Summary Judgment

A. Governing Standard

an
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A court must grant summary judgment “if the movant shows that there is no ge
dispute as to any material faatd the movant is entitled jodgment as a matter of law.’
Fed. R. Civ. P. 56(a)ee also Celotex Corp. v. Catret?7 U.S. 317,&-23 (1986). The
movant bears the initial responsibility of peating the basis for its motion and identifyin
those portions of the recoraygether with affidavits, if @y, that it believes demonstrat
the absence of a genuirssue of material factCelotex 477 U.S. at 323.

If the movant fails to carry its initiddurden of productiorthe nonmovant need no
produce anythingNissan Fire & Marine Ins. CoLtd. v. Fritz Co., In¢.210 F.3d 1099,
1102-03 (9th Cir. 2000). Butilhe movant meets its initisésponsibility, the burden ther
shifts to the nonmovant to demonstrate theterse of a factual dispute and that the f3
in contention is material, i.e., a fact thmight affect the outcome of the suit under tt
governing law, and that the dispute is genuime, the evidence is such that a reasona
jury could return a verdt for the nonmovant.Anderson 477 U.S. at 250see Triton
Energy Corp. v. Square D. C&8 F.3d 1216, 122®th Cir. 1995). The nonmovant nee
not establish a material issuefatt conclusively in its favorfirst Nat'l Bank of Ariz. v.
Cities Serv. C.391 U.S. 253, 288-89 (1968); virever, it must “come forward with

specific facts showing that thesea genuine issue for trial Matsushita Elec. Indus. Co.

Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (1986) (erhal citation omitted); see Fed.

R. Civ. P. 56(c)(1).

At summary judgment, the judge’s fumn is not to weigh the evidence and

determine the truth but to determine whetthere is a genuinissue for trial. Anderson
477 U.S. at 249. In its anyals, the court does not makedibility determirations; it must
believe the nonmovant’s evidence and daéinferences in the nonmovant’s favadd. at
255;Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th ICR007). The court neeq
consider only the cited materials, but it n@ynsider any other matals in the record.
Fed. R. Civ. P. 56(c)(3). Further, where ttmmmovant is pro se, the court must consic

as evidence in opposition to summaudgment all of the pree litigant’s contentions that

are based on personal knowledge and thasetréorth in verified pleadings and motions
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Jones v. Blangs393 F.3d 918, 92®@th Cir. 2004)see Schroeder v. McDonalg5 F.3d
454, 460 (9th Cir. 1995) (verdfd complaint may be usedas affidavit opposing summary
judgment if it is based on personal knowledgd aets forth specific facts admissible in
evidence).

B. Evidentiary Issues

1. Defendants’ Motion for Summary Judgment

In support of their Motion, Defendants citethe declaration of Marlene Coffey, a
Associate Deputy Wardeand the PC Administrator. (Do226 § 1, citingdoc. 161, ExX.
A, Coffey Decl. 11 (Doc. 161-1 at 1).) Coffayers that her declaration is based on her

=}

personal knowledge and a review of MasoRG file and computerized Adult Inmats
Management System (AIMS) file. (Doc. 1@x. 1, Coffey Decl. ®.) The PC review

U

process is outlined iBDepartment Order 80%rotective Custodyand it requires that for
each PC request and review, there must lsardentation in the prisoner’'s AIMS file and
numerous PC forms completed at each stepdrprocess. These PC documents are Kept
in the prisoner’s PC file. Id., Attach. 1, DO 88 805.02, 141.805.04, 1.4.1 (Doc. 161-1
at 13, 16)3 According to Coffey, Mason requesdtPC placement and has gone through
the PC process seven times since 201d), Ex. 1, Coffey Decl. 129-33.) But there are
no documents from Mason’s AIMS file or PC fa¢tached to Coffey’s declaration, nor do
Defendants cite to where in the rectird relevant documents can be fourged id. Doc.
226.)

Defendants also cite to the declaratiorBakse, who was involved in Mason’s PC
reviews initiated on Decener 21 and 23, 2015. (Doc. 2%% 47-86, citing Doc. 226, Ex
B, Baese Decl. (Doc. 226-1 at 4).) Baese atreishis declaration isased on his personal
knowledge and a review of ADC'’s records pertaining to Masth, Ex. B, Baese Decl.
1 2.) There are only a few PC formtaahed to Baese’s declaratiorSegDoc. 226-1 at

3 The forms that must be Comﬁd in a PC review include the Information Report form;
the PC Placement/Review Request forme tAC Inmate Statement form; the Unit
Administrator PC Review form; the PC Intesw Assessment form; éPC Security Initial
Interview form; the PC Investigative Surarg form; and any @ditional supporting
documents such as discipligareports and Criminal Invégation Unit reports. (Doc.
161, Attach. 1, DO 8§ 805.02,4.1 (Doc. 69-1 at 45).)

-5-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

10-17; Doc. 228 at 2, 7.) Bmdants do not citedo where in theecord relevant AIMS
documentation or the other PC forms may be found.

Defendants’ failure to submit the Rfbcuments supporting Coffey and Baess
declarations is troubling becsal the information provideoh those documents relate
directly to the elements of Mason'’s failuregmtect claim. Moremportantly, the Court
expressly reminded Defendants that they weggiired to submit unredacted copies of t
relevant PC file documents in support aftanmary judgment motion. (Doc. 167 at 8
In failing to attach the relevant documents dreotvise cite to that part of the record whe
the documents may be found, Defendants faibimply with Rule 5)(1)(A). Under this

Rule, “[a] party asserting that a fact cannotdbas genuinely diguted must support the

assertion by[ ] citing to particular parts of t@aals in the record.” Fed. R. Civ. B.

56(c)(1)(A). “Materials that are not yet the record—including marials referred to in
an affidavit or declaration—must be placedhe record.” Fed. R. Civ. P. 56, advisof
comm. note to 2010 amendments.

Courts have routinely held that “that wharmparty refers tdocumentary evidence
as the source of a factual allegation in an a¥iidar declaration, thearty must attach the
relevant documents to the affidavit or declaratio®apiano v. Millenium Entm’t, LLC
CV 12-8122 PSG (MAN), 2018VL 12120262, at *4 (C.D. GaNov. 14, 2013) (citing

Ninth Circuit cases andstrict court cases within the Ninth Circuigge Sch. Dist. No. 1J

v. ACandsS, In¢5 F.3d 1255, 1261 (9thir. 1993) (upholding the district court’s exclusion

of affidavits that failed to attached contralticuments that weneferred to within the
affidavits). Because the party moving forrsuary judgment must 8sfy its initial burden
by citing to evidence in the cerd in support of its factli@assertions, the nonmovant’
failure to specifically object ta declaration statement or assed fact is of no moment.
SeefFed. R. Civ. P. 56(c)(1)(Axelotex 477 U.S. at 323.

The Court will consider onlyhose statements in Coffey and Baese’s declarati
that are made on personal knowledge ordhaproperly supported by PC forms and AlM

documentation cited to in the record.
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2. Mason’sResponse
Mason argues that Defendants’ Motiom fsummary Judgment must be denig
because Ryan failed to compiyth the Court’s pior Order directingdoefendants to allow
Mason access to 18 seized documents and, goestly, he cannot prest facts essential
to oppose the Motion. (Doc. 236.) Massupports his Response with a declaration

which he avers that Defendants provided hitoess to only 8 dhe 18 documents, anc

that Defendants have redacted altered material inforation in numerous documents.

(Id.) Intheir Reply, Defendants contend thatdda fails to specify in his declaration hoy
any redacted information would preclude summuadgment in this matter. (Doc. 239 3
5)

Mason'’s response is construed as a requaesder Federal Rule of Civil Procedur
56(d) to deny Defendant’s Mion. Rule 56(d) providea device for litigants to avoid
summary judgment when they cannot presensfaicthey require additional time to obtai

evidence. The Rule empowers the Couddny a pending motion for summary judgme

if “a nonmovant shows by affidavit or dechtion that, for specified reasons, it cannot

present facts essential to justify its oppositidn Fed. R. Civ. P. 56(d). A Rule 56(d
affidavit or declaration must identify “the spigcfacts that further discovery would revea
and explain why those facts wdypreclude summary judgmentratum v. City and Cnty.
of San Francisco441 F.3d 1090, 110®th Cir. 2006).

As set forth below, in failing to submitehrelevant PC documes, Defendants fail
to demonstrate the absence of a genuine ko®terial fact regaling their liability for
Eighth Amendment violations Thus, Mason’s Rule 56(dequest to deny summary

judgment will be denied as moot.

IV. Relevant Fact$

4 In their Reply, Defendants argue thachuse Mason failed to set forth a separe
opposing statement of facts as required uhdeal Rule of Civil Procedure 56.1(b), th
Court should deem all the asserted facts @i tS8eparate Statement of Facts as admit
and grant summary judgment on thasis. (Doc. 238 at 1-3.) As stated above, the Cs
can consider only those asserted facts ttepeoperly supported by materials cited to
the record. This requiremeapplies even if Mason does rihspute an asserted fadee

-7 -
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A. Protective Custody Review Process
PC status provides housing that is eggted from the general prison population to
safeguard prisoners with legitimate protectiord®e (Doc. 161-1, thach. 1, Department
Order (DO) 805 Protective CustodyDoc. 161-1 at 11).)Under DO 805, the policy
governing PC, a request for PC placemenitiates a PC review process, which |s
comprised of seven stages: (1) identtiima; (2) initial PC review by the Shift

Commander; (3) informal review by the DepWarden or designee; (4) formal review;

(5) recommendation by the Deputy Warden aigiegee; (6) review and final decision by
the PC Administrator or PC @unittee; and (7) prisoner appeaid review by the Security
Operations Administrator or designee. (Do® $2.) Each step of the PC review procegss
is documented. (Doc. 161-1, Attach. 1, B3®805.02, 1.1.4 (Doc. 161-1 at 13).) The

policy identifies seven forms thatust be completed in each PC review process, and the

policy also requires that anyhalr relevant documentation be included in the PC fie. (
DO 88 805.04, 1.4.1 (&. 161-1 at 16)see supran.3.)

During the first stage—thigentification process—a prisoner makes a written [or
verbal request for PC, and a staff member idiately isolates the prisoner in a safe ar
and notifies the Shift Commander. (Doc. 16JAftach. 1 DO 88 8081 1.1, 1.2.) The

Shift Commander documents the PC requesaroinformation Report, and the prisoner

D
Q

completes a PC Inmate Statent to identify informatio concerning his requestld(, DO
88 805.01, 1.3.) The Shift Commander atteniptesolve the prisoner’s concerns, whigh

may involve changing cell bloak bed assignments, adding prisoners to a Do Not Hguse

Rule 56(c)(1)(A);Nissan Fire 210 F.3d at 1103 (if & party moving for summar
judgment does not meet itstial burden of prodution, the nonmovanteed not respond;
gn]o defense to an insufficient showing Is required”) (quothdickes v. S.H. Kress &

0, 398 U.S. 144, 161 (1970)). Further, hessmMason is proceedj pro se, the Court
must avoid applying summary judgment rules striclijpomas v. Ponde611 F.3d 1144,
1150 (9th Cir. 2010(courts must “construe liberallyjotions papers and pleadings filed
by pro se inmates and..avoid applyin summa_rylgj%ment rules strictly”)Xarim-Panahi |
v. L.A. Police Dep;t839 F.2d 621, 623 (9th Cir. 1988). As mentioned, Mason’s verified
pleadings and motions must@ensidered as evidence inpmsition to summg judgment.
See Jones393 F.3d at 923. The Court therefdexlines to grant samary judgment to
Defendants based dason’s failure to comply with Laal Rule 56.1(b), and will consider
the facts set forth in Mason'’s verified pleadiagsl motions to the extetiitat they establish
disputes with Defendaritasserted facts.

-8-
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With (DNHW) list, or mediation. Id., DO 88 805.01, 1.3.2.) At this stage, prison officis
must take steps to protect a prisoner evéreifprisoner does not aaknledge that a threat

exists. Thus, when officialhave information suggestiripere may be a threat to i

prisoner’s safety, the prisoner must be isolategragided for in this section of DO 805|

(Id., DO §§ 805.01, 1.4.)

If there is no resolution, hPC process moves to thecond stage—the initial PC

review. (d., DO 88 805.01, 1.3.2.2.) In th&age, the Shift Commander moves tl
prisoner to a Detention Unit, immediately reférs prisoner to Mentddealth Services for
evaluation, and places a hold on the prisoner’s AIMS fild., DO 8§ 805.02 1.1, 1.1.1
1.1.2, 1.1.3.) The Shi@ommander must document eaclihese steps in AIMS.Id., DO
88 805.02, 1.1.4.) The Shi@ommander interviews the prisemusing the PC Security
Initial Interview form, and then places thédrmation Report form, the Inmate Stateme
form, and the PC Placement/Rewv Request and PC Securitytial Interview forms with
the PC packet and forwards all of the material to the DepMaxden for the third stage
(Id., DO 88 805.21.1.5,1.1.6.)

During the third stage—informal vew—the Deputy Warden or designe
examines the documentationdetermine if transfer to arteeér general population locatior
would resolve the issue or if the P&view process needs to continukl.,(DO 88 805.03,
1.1.) Ifitis determined that a complete P@ew is required, or ithe prisoner is unwilling
to agree that movement to another genpoglulation yard would solve the issue, the
Deputy Warden documents the reasons on the Unit Administrator PC Review forn
forwards all documents toéhCorrectional Officer IV. I¢l., DO §§ 805.03, 1.3.)

In the fourth stage—the fmal review—the Correction®fficer IV must track the

entire PC process using tR€ Tracking forms.Id., DO 88 805.04, 1.1.) When a prisoné

is formally placed in the PC review prese mental health staff must be notifie
immediately and the prisonerasaluated within 24 hoursld(, DO 8§ 805.04 1.2, 1.2.1.

The Correctional Officer IV and the SpecBé&curity Unit review the case and gath
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pertinent facts to determine if anyegjific circumstances are present.,(DO § 805.045)
The results are documentedtbr PC Interview Assessmentiimand the PC Investigative
Summary Report, and atiformation is forwarded to thBeputy Warden or designee fo
review and evaluation.Id., DO 88§ 805.04, 1.4.)

If at any time the prisoner requests tortmate the PC process and return to t
unit, a PC Inmate Statement form must bapleted, the Deputy Warden or designee mi
review the prisoner’s request atetermine if the prisoner should return to the unit, and
the prisoner can return, the Dé&pMVarden must ensure the Rnate Statement form ang
the Unit Administrator PC Review form atempleted and placed in the PC filéd. (DO
88 805.04, 1.8.)

The fifth stage involves the Deputy Vdan’s recommendation for PC placemer
alternative placement to ahetr unit, or denial. I¢d., DO 88 805.04, #-1.5.1.) This
recommendation is made on the PC DecisWorksheet and PC Placement Revie
Request form, which are then forwardedtie PC Administrator or PC Committee fg
review. (d., DO 88 805.05, 1.1.)

During the sixth stage of the PC processwview and final decision—the case
reviewed, and a final decisiemmade by the PC Administa or the PC Committeeld(,
DO 88 805.06 1.2, 1.2.2.) this decision is differenfrom the DeputyWarden’s
recommendation, there must be a wnitéxplanation for the decisionld(, DO 88 805.06,
1.3.F

®> The policy identifies the following specific cimstances that must be considered: rec(
of being physically assaultetgputation of being an informaat trial witness; record of
being threatened, verbally abused, or hadiseecord of beingsexually assaulted of
harassed; threats by a gang; former crimijuastice officials; convicted of a crime
repugnant to the prison poptitm; physical size, build, oage; identified as gay of
transgender; unspecified or generalized threftaror repeated P@quests; an incident
that triggered the re%uest;englt_lflcatlpn of prisoners who assaulted or threatened

prisoner requesting PC; specific noticeable madtsistent with anlercation; when and
where an altercation occurred; medical treatroéfered; photo%ralghsf Injury or weapon;

%nsdla{w%/)other relevant information. d® 161-1, Attach. 1,

¢ Defendants assert that thedi decision is made not b?/ agle individual, but by the PC
Committee (Doc. 226 1 24). Bilite PC policy expressly statémt the PC Administrator
cl)thhi ECZI g:ommlttee shall make the final demsi(Doc. 161-1, Aach. 1, DO 88 805.06,

-10 -
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The PC process ends here, unless the prigamsues an appeal—the seventh sta
A prisoner may appeal the decision to 8exurity Operations Administrator, who make
the final decision on the appeald.( DO 88 805.07, 1.1-1.2)

B. Mason’s PC Requests

Mason first requested PC placement on halwer 20, 2010. (Doc. 46 at 3.) Masdg
avers that upon his request, he wasiptat administrative segregationld(at 6.) While
in administrative segregation, his telepbocalls and commissary privileges we
restricted and he was mied contact visits. Id.) Also, his recreabin opportunities were

limited to a cage with no acse to equipment, and he was barred from participating

programming, education classes, and religious serviteg3. Mlason further avers that he

was subjected to property restrictions whileadministrative segregation, and he w
barred from any employmentld() There are no PC forms or any documentation in
record related to this Noverab2010 PC request and thébsequent PC review. Mason’
request for PC was denied, and he wassferred to a different yardld(at 3, 5.)

Mason’s second PC request was made on April 20, 24#@l]). Mason was again
placed in administration segregatwith the above restrictions.ld¢ at 6.) There are no
PC forms or any documentationttre record related to thi¥C request and the subseque
PC review. The PC request was denied, idadon was transferred to a different yar
(Id.at 3, 5.)

Mason’s third PC request was made on July 3, 20l) Mason was placed into
administrative segregation withe attendant restrictionsld(at 6.) There are no PC form
or any documentation in the record related i RC request and thelssequent PC review
The PC request was denieahd Mason was transferreala different yard. I¢. at 3, 5.)

Mason made a fourth request for Pldcement on September 19, 2011d.)( He
was placed in administrative segregatrath the attendant restrictionsld(at 6.) There
are no PC forms or any documentation in tbeord related to this PC request and t
subsequent PC review. THC request was denied, aMhson was transferred to 3
different yard. id. at 3, 5.)

-11 -
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The time Mason spent in administrative sggtion after each PC request amounted

to more than a year. (Doc. 46 3, 5-6.) Mason avers thafter one of his PC requests
Special Security Unit Staff, Associate DepMfarden Bowman, and Correctional Officq
IV Morales all recommended PC placemdnif the PC Administrator denied PC an
Mason was sent to another yardd. @t 5.)

Mason made another PC request sometird@1d, and this request was also denig
(Doc. 226-1 at 17; Doc. 46 at 4.)

On December 21, 2015, while Mason wasused in the Kaibab Unit, a priso

employee discovered an anonymous mothie Kaibab mailbox stating:

Mason'’s brother has told on the hoodddmow if | don’t stab and kill him |
will be killed myself[.] Pleas get him off the yard dadon’t have to[.] They
know his brother is in PC and can’t be¢bed[.] This is not a joke just check
it out.

(Doc. 226 11 48—-49.) This teowas given to Baese toview and investigate.ld. § 56.)

That same day, Baese isolated and intervieMiason, and, during the interview, learng
of Mason'’s prior requests for protection. (D46 at 3; Doc. 226-1 at 6, Baese Decl. {1 1
17.) Mason was given the option to request B@ he would have to endure indefinit
time in detention pending the PC review. (Dé&gat 4.) Because ligd not want to spend
another six months in “the hole” with restrantis, and in light of the denials of every prid

PC request, Mason felt that any further PQuisst would be handleéde same way and be

denied. [d. at 4-5.) Mason therefore completedisigned a PC Inmate Statement form,

in which he wrote that he had no issuethatWinslow Complex othe Kaibab Unit, that
he did not fear for his safety, and that wanted to stay in general population at tf

Winslow Complex. (Doc. 226-1 at 13.) Hedzd that “if someone attempts to take n

" Defendants assert that Mason made a PC reqoehily 13, 2015, buhey fail to cite to
any competent evidence documenting it. (Doc. 226 § 38.) In a PC Inmate Statemer
completed in December 2015, Maswrote that he had requeste@ five times before he
did so again in December 2015, and in histAmended Complaint, Mason indicated th
he had requested PC at least five timesredfics December 2015 request. (Doc. 226-1
17; Doc. 46 at 4.) Thus, althou%h there ap forms or documents pertaining to a Ju
2015 PC request in the record, the %artles dadispute that there were at least five B
requests and denials prior to December 2015.
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life | will do the same to them.”Id.)

Baese then completed an Informatiomp&e form dated December 21, 2015, whigh

documented that the anonymaeiger referenced Mason and a threat against him base

his brother giving up information regardirthe Security Threat Group (STG) Arya

d or

=)

Brotherhood at another unit. (Doc. 228, Attach. 3 (Doc. 228 at 2).) Baese wrote that |

interviewed Mason and obtainadvritten statement that, despikes information, Mason
wanted to stay othe Kaibab Unit. Ifl.) On this same Inforation Report form, in the
section titled “Comments/Action Taken,” it documented that “I/M [inmate Mason
placed in DO 805 process.1d()®

The next day, December 22, 2015, Bass# another officer conducted a search

Mason'’s cell and found a weapon made fronowr-inch piece of steel with a sharpened
point. (Doc. 226-1, Baese Ble {1 30-32; Doc. 228 at)5 The weapon was seized and
Mason was charged with @ely weapon possession. (D@26, Baese Decl. 1 34-35;

Doc. 228 at 4-5.)

Later on December 22, 2015, Mason \aasaulted by two prisoners who did n
live in Mason’s pod. (Doc46 at 3.) Mason sufferedspine injury, with has caused
chronic, debilitating pain and loss of mobilityid.(at 3—4.)

The next day, December 23, 2015, Baesnducted a followp interview with

Mason. (Doc. 226-1, Baese Decl. 1 37; Do@& 227.) Mason infored Baese that he had

been assaulted because of his brother'sdtaading with the Aran Brotherhood. Id.)

Baese observed superficial marks on Magbat were consistent with a physical

altercation, but he did not observe significamtrries. (Doc. 226-1, Baese Decl. T 42))

of

DL

Mason completed and signed a PC Innfattatement form, dated December 23, 2015,

which stated that he had been warned ottarl¢hat said his life was in danger, but th
because he had previously reqted PC five times and wasikd, he signed a PC waive

to go back to the yanthere he immediately manufacturekhdfe to protect himself. (Doc.

8 Defendants do not explain why this PC fastates that Mason was placed in the DO 805
process even though he wasuraed to the Unit and, according to Defendants, no DO 805

review process was initiatedS€eDoc. 228 at 2; Doc. | 70-71.)
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226-1 at 17.) Mason wrote that he was jumped by prisoners the nextidiayHd€ wrote
that he has five Aryan Brothfeood members on his DNHW lighat his brother is in PC,
and that he fears for his life after beirggaulted and is therefore requesting P@.) (

Baese completed an Imfoation Report form, dated December 23, 2015, wh
documented Mason'’s claim that he was assaualtel his request farotection and to get
off the yard. (Doc. 228 at 7.) In the 8en of the form titled “Comments/Action Taken,
Baese wrote “full review.” Ifl.) There are no other PC fosmelated to the December 23
2015 PC review in theecord, but the PC request was later deni&elDoc. 46 at 3.)

Mason requested PC again March 4, 2016.1d.) There are no PC forms or an
documentation in the record related to tleiguest and the subsequent PC review.
V. Discussion

A. Eighth Amendment Standard

The Eighth Amendment requires prison o#fisito protect prisoners from violenc
at the hands of other prisoners because “beinigntly assaulted in prison is simply ng
part of the penalty that criminal offendgray for their offenses against societyzarmer,
511 U.S. at 833—-34lem v. Lome]i566 F.3d 1177, 1181 (9th Cir. 2009). To prevail of
failure-to-protect claim, a plaintiff must presdacts that satisfy a wvpart test: (1) that
the alleged deprivation is, objectively, suféintly serious, and (2) #h the official is,
subjectively, deliberately indifferent to the inmate’s safdty..at 834. Thus, there is aj
objective and subjective component to ariamable Eighth Amendment violation
Clement v. Gome298 F.3d 898, 904 (9th Cir. 2002).

Under the objective prong, “[w]hat is cessary to show sufficient harm for the

purposes of the Cruel and Unusual Punishn@@atise depends onettclaim at issue.”
Hudson v. McMillian 503 U.S. 1, 8 (1992). For a faduto protect claim, the prisone
must show that he was placetbitonditions that posed a sulygtal risk of serious harm.
Farmer, 511 U.S. at 834 (quotingilson v. Seiter501 U.S. 294, 298 §P1)). A prisoner
need not wait until he is actually askad to bring an Eigit Amendment claimsee

Farmer, 511 U.S. at 845, but “[g]eneral intingition, harassmentnd nonspecific threats
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... do not demonstrate a constitutibynantolerable risk of harm.”Chandler v. Amsberry
No. 3:08-CV-00962-SI, 2014 W1323048, at *7 (D. Or. March 28, 2014) (citing cases).

The subjective prong requires “more thadioary lack of due care for the prisoneris

N—

interest or safety.”Farmer, 511 U.S. at 835 (quotation omitted). To prove deliberate
indifference, a plaintiff must show that tb#icial knew of and disregarded an excessiye
risk to inmate safety; theffecial must both be aware of facts from which the inference
could be drawn that a substantiak of serious harm exists@dthe official must also draw
the inferenceld. at 837. But the plaintiff need notsh that the defendant acted or failed
to act believing that harm would actually bethk inmate. “[I]t is eaugh that the official
acted or failed to act despite his knowledge of a substantial risk of serious Hdrrat”
842. To prove knowledge of the risk, the ptdf may rely on circumstantial evidence. In
fact, the very obviousness of the riskyniee sufficient to establish knowledgisl.

Prison officials who actually knew of a stdostial risk to inmaténealth or safety
may be found free from liability if they respomdesasonably to the risk, even if the harm
ultimately was not avertedFarmer, 511 U.S. at 844. Prisoofficials do not escape
liability, however, if the evidencghows that that they “merefgfused to verify underlying
facts that [they] strongly suspected to be tanaleclined to confirm iierences of risk that

[they] strongly suspected to existld. at 843 n.8.
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B. DefendantBaese
1. Objective Prong
Defendants do not present any argumegarmding the objective prong. Instead
they acknowledge that Baese treated thengmous letter about Mason as a legitima
threat. (Doc. 225 at 11.) In addition to the letter showing a specific threat to Maso
record indicates that there were other cirstances present thaeadentified in DO 805
policy as relevant to the PC considerati@pecifically, Mason’s brother had a reputatic

as an informant, Mason had a record ohgehreatened as evidenced by his DNHW li

the threats came from a verifi€I' G, and Mason had repeate@ requests denied. (Dod.

161-1, DO 88 805.04, 1.321.1.3.1.3, 1.3.1.5, 1.3.1.10At the least, there is a questio
of fact whether Mason was exposed to a wufigl risk of serious harm in genera
population in December 2015.
2. SubjectiveProng

The initial inquiry in the deliberate irftkrence analysis is whether Baese w
aware of facts from which the inference coulddoawn that a substantial risk of seriol
harm existedFarmer, 511 U.S. at 837. Baese statehisdeclaration that he received th
anonymous note threating Mason; that such natesaken seriously; and that as part
his investigation into the threat, he reviewddson’s PC file and was aware of Mason
prior PC requests and that Mason had reckaleernate placement to remove him fro
risks at other units. (Do@226-1, Baese Decl. 11 3, 9,,115-16.) This evidence
demonstrates that Baese was aware of the substantial risk of serious harm to Maso

Next, the Court considers Baese’s regaoio the risk of substantial harfrarmer,
511 U.S. at 837. Defendarsiggue that Baese acted reasopdleicause he treated the no
seriously, he reviewed Mason's PC file, ils®lated and intergwed Mason, and he
afforded Mason the opportunitp request PC and be imdiately placed in protective
detention. (Doc. 225 at 11.) Defendambntend that DO 805 does not provide f
involuntary PC, that the poser must initiate the PC quess, and that Baese acte

reasonably because he gave Mese opportunity to request RElight of the anonymous
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threat against him. (Doc. 225 at 11.) Butéhelants’ contention conflicts with that portio
of DO 805 directing prison officials to actpootect a prisoner even when the prisoner dq
not acknowledge that a threat exists. (Dod.-16Attach. 1, DO 88 805.01, 1.4.) In sug
circumstances, when a prison official “has mf@tion suggesting there may be a threat
the inmate’s safety, the inmate shall be isolated as outlimetlie policy. [d.) The
anonymous note clearly suggessetireat to Mason’s safetfdaese avers that he reviewe
Mason’s PC file, but because fleadants fail to proffer the Pfile, there is a question of
fact whether the information it contained hdmined with the anoymous note, put Baessg
on notice of a substantial threat to Mason’styafeat required he be isolated and protect
even though Mason refustemlacknowledge the threat.

Defendants also rely on that portion @O 805 providing that if at any time 4
prisoner requests to terminate the PC revievcgss and return todtunit, a PC Inmate
Statement form is to be completedd.Y Defendants contend that Mason completed §
signed a PC Inmate Statement confirming hate@to stay in general population and d
not fear for his safety, and that Baese ttameefaicted reasonably when he left Mason
general population. Id.) The relevant section of DOOB specifically states that if 3
prisoner seeks to terminate the PC reviewgsete must complete a PC Inmate Statem
and the Deputy Warden or desggnmakes the decision whethermeturn the prisoner to
the unit. (Doc. 161-1, Attacii, DO 88 805.04, 1.@oc. 161-1 at 17).) Upon the Deput
Warden’s decision to return the prisonethe unit, both the PC Inmate Statement for
and the Unit Administrator PReview form must be entered into the PC fillel.)( Here,
there is no evidence or ev a claim that Baese, wheas a Special Security Unif
Correctional Officer I, was acting as the @y Warden’s designee when he made {
decision to return Mason to geral population and to terminate the PC review procg
(SeeDoc. 226-1 at 4, Baese Decl.  1.)s@&\| Defendants do not submit the PC file ¢
specifically, the Unit Administrator PC Reviefiorm that was required to be complets
and placed in the PC file whéine decision was made tduen Mason to the Unit.

On this limited recordthere are genuine issues oftaral fact whether Baese acte
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reasonably when he refused to protect Madespite the threat to Mason'’s safety, al
whether he acted reasonably when he termthéte PC process and returned Mason
general population without a decision by theputy Warden and proper documentati
from the Unit Administrator.

3. Qualified Immunity

Defendants assert that Baese is entitlequalified immunity. (Doc. 225 at 17.

Government officials enjoy qualified immiiy from civil damages unless their condu¢

violates “clearly established statutory onsbtutional rights of which a reasonable pers
would have known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). In deciding
gualified immunity applies, the Court musteienine: (1) whether the facts alleged shg
the defendant’ s conduct vaiked a constitutional right; and (2) whether that right W
clearly established at the time of the violatidPearson v. Callaharb55 U.S. 223, 230—
32, 235-36 (2009) (courts maydrdss either prong first dending on the circumstance
in the particular case). Ithe qualified immunity analysighe court must consider al
disputed facts in the light mo$avorable to the nonmovantlsayeva v. Sacramentd
Sheriff's Dep’t 872 F.3d 938, 946 (9th Cir. 2017).

For aright to be clearly established theresduat have to be a @adirectly on point,
but “existing precedent must have placed skeutory or constitional question beyond
debate.” White v. Pauly137 S. Ct. 548, 551 (2017) (quotikiyllenix v. Lunal136 S. Ct.
305, 308 (2017)). Clearly established law “must be particularized to the facts of the
and “should not be definedahigh level ofjenerality.” Whitg 137 S. Ct. at 552 (quotatior

and citation omitted). A right is clearly establishedhen case law has been “earlie

developed in such a concrete and factudifined context to make it obvious to a
reasonable government actors, in the deferslgdce, that whahe is doing violates
federal law.” Shafer v. Cnty. of Santa Barba&68 F.3d 1110, 111(Bth Cir. 2017) (citing

White 137 S. Ct. at 551). Once the right at es@idefined, the court must then “identif
a case where an officer acting under similacwsnstances as [the defendant] was held

have violated” that right.1d. If there is no such casthen the right was not clearly
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established.See idat 1117-18. “This is rido say that an officiahction is protected by
gualified immunity unless the meaction in question has prieusly been hied unlawful,
but it is to say that in the light of pre-etigy law the unlawfulness must be apparen
Hope v. Pelzeb36 U.S. 730, 739 (2002) (internal tibas omitted). “The Supreme Cour
has made clear that ‘officials can still berastice that their conduct violates establishg
law even in novel factual circumstancesMattos v. Agaranp661 F.3d 433, 442 (9th
Cir.2011) (quotingHope 536 U.S. at 741).

Here, the Court has already determined thette are triable issues of fact wheth
Baese violated Mason’s Eighth Amendment righQualified immunity therefore turns ot
the second prongwhether the right at issue was clea$tablished such that Baese wou
have known that his conduct was unlawf8ee Saucier v. Katg33 U.S. 194, 201 (2001)

Defendants do not present any argument gtaortgis second pronginstead, they
assert that Baese is entitledjiealified immunity because figd nothing other than follow
the procedures set forth in the DO 805 poliog, had no notice that his actions we
unconstitutional, and it was reasonable for himadoclude that his actions complied wit
the policy and the law(Doc. 225 at 17.) As discussedeté is a question of fact whethg
Baese’s decision not to protect Mason angttorn Mason to general population complie
with the DO 805 policy. Del to Defendants’ failure tsubmit Mason’s PC file, the
evidence is insufficient to support that Baesgponded reasonably dahreat to Mason'’s
safety.

Moreover, as early as 1994, it was clea$yablished that “prison officials have
duty . . . to protect prisoners from violencehat hands of other prisoners,” and that pris
officials violate the Eighth Amendment whereyhdisregard a knownsk to an inmate’s
safety. Farmer, 511 U.S. at 833-34. Since 1996e tNinth Circuit held that “prison

officials’ duty to take reasobée measures to protect inmatieom violence at the hands

of other prisoners was clearlytalslished” and that failure t@spond to a known, credible

threat to a prisoner’s safety violateg fbrisoner’s Eighth Amendment rightRobinson v.
Prunty, 249 F.3d 862, 866 (9th Cir. 2008ge Berg v. Kinchelp&94 F.2d 457, 460-61
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(9th Cir. 1986.)

In short, Defendants fail to establish tiggese is entitled to qualified immunity
and summary judgment will be denied as to the claim against Baese.

C. Ryan

1. SupervisoryLiability

A supervisor may be liable in his individlucapacity under 8 1983 “if there exist
either (1) his or her persdnavolvement in the constitutional deprivation, or (2)
sufficient causal connectiometween the supervisor'svrongful conduct and the
constitutional violation.”Starr v. Baca652 F.3d 1202 (9tir 2011) (quotingHansen v.
Black 885 F.2d 642, 646 (9th Cir. 1989)). Sysory liability is drect liability, which
requires the plaintiff to show that the supeovibreached a duty to the plaintiff that we
the proximate cause of his injuriRedman v. Warden of San Die@d?2 F.2d 1435, 1447
(9th Cir.1991) (en bancabrogated on other grounds by Farmbil U.S. at 834 (citation

1S

omitted). “The law clearly allows actionsagst supervisors under section 1983 as lgng

as a sufficient causal connecti@npresent and the plaintiffas deprived under color of
law of a federally secured right.”ld. (internal quotation marks omitted). A caus
connection can be “an affirmative link” tse2en a constitutional deprivation and “th
adoption of any plan or policy g supervisor,] express omarwise showing [his or her]
authorization or approval of such miscondud®izzo v. Goodet23 U.S. 362, 371 (1976)

In other words, a supervisorrche liable for creating policiesd procedures that violates

a plaintiff's constitutional rights.Hydrick v. Hunter 669 F.3d 937, 942 (9th Cir. 2012).

The *“sufficient causal conngon” may be shown by evahce that the superviso
“implement[ed] a policy so deficient that thelicy ‘itself is a repudition of constitutional
rights[.]” Hansen v. Black885 F.2d 642, 646 (9th Cit989) (citation omitted). This

type of claim against a supgsor does not fail on a statd mind requirement such as

intent, knowledge, or deliberate indifface. “Advancing a policy that require
subordinates to cominconstitutional violations is alwa enough for § 1983 liability, no

matter what the required mental state osmlas the policy proximately causes the harm

-20 -

e

-

UJ




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

that is, so long as éplaintiff’'s constitutionalnjury in fact occurgpursuant to the policy.”
OSU Student Alliance v. R&99 F.3d 1053, 107@th Cir. 2012).
2. Analysis

Defendants argue that Mason fails to statdaim against Ryan; that Ryan cannpt
be liable because he does notdany personal involvement withe PC process; and that
Mason’s claim arises out of an alleged afisthat occurred onlhafter he refused to
participate in the PC revieprocess in December 2015, shogvthat the PC policy did not
cause an injury. I4. at 12-13.) These argument® amavailing. The Court already
determined at screening that Mason sufficiesthted an Eighth Aemdment claim against
Ryan in his individual capacity. (Doc. 47And overt personal pacipation in the PC
process is not required for supsory liability under 8 1983 Redman942 F.2d at 1446
(overt personal participation noty@red for supervisor liability).

In arguing that Mason'’s claim arises solelyt of the events in December 2015, and
that Mason’s claims stemming from earlie€C requests are time barred, Defendants
misconstrue the claim against&y (Doc. 225 at 13-14, citirtdpi Van Le v. Ariz. Dep't
of Corr,, No CV 11-0744-PHX-RCB (ECV), 2013 WA874453 (D. Ariz. Sept. 12, 2013).
In his First Amended Compldirnviason did not allege apa&rate Eighth Amendment claim
for each instance he wasiled PC placementSéeDoc. 46 at 3, 6.Cf. Hai Van Le2013
WL 4874453, at *8 (finding thathe plaintiff's claims chiéenging the 2005, 2006, anc
2007 PC determinations wetime barred). Rather, Mason alleged that Ryan implemented
a policy—DO 805—that violated his constitinal rights in two ways: (1) it required
Mason to house in detention where he was subjected to unlawful conditions
confinement, and (2) despite evidence ak#ts against Mason, application of the RC
policy resulted in repeated denials of pl@dcement and transfers to general population
yards where Mason continually faced a risksabstantial harm. (Doc. 46 at 3-8.) As
stated, a supervisor may be liable if he iempénts a policy so defent that it inflicts

constitutional injury.Hanson 855 F.2d at 648.

® The claims irHai Van Le on which Defendants rely, wen®t based on supervisory of
direct liability for implementation of a deficient policseee2013 WL 487453, at *8.
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Defendants maintain that Ryan is nobl&for consequenced the DO 805 policy
because he delegated the responsibilities gbdiey to the PC Comitiee. (Doc. 225 at
12; Doc. 226-1, Ryan Decl. T)4Under state law, however, Ryan is responsible for Al
policies, which would include the DO 805 policeeAriz. Rev. Stat. § 41-1604(A)(1).
In delegating his responsibilities to subordina®gsn retained a duty to ensure that tho
to whom he delegated responsibility for RWiews performed the reviews appropriatel
See Estate of Gonzales v. Hickmidon. ED CV 05-660 MMMRCXx), 200AWL 3237727,
at *9 n.55 (C.D. Cal. May 30, 2007) (“a supeor cannot take solace from the mere f3
that he had delegated respduilgly for the challenged actiaio lower echelon employees”
(quotingLupo v. Voinovich235 F. Supp. 2d 782, 794 (S.D. Ohio 2008¢eAriz. Rev.
Stat. § 41-1604(B)(1)(d) (the director may dglee functions or duties “that the directg

believes can be competently, efficiently gomdperly performed”).Because Defendants

fail to submit Mason’s PC file, there is nongpetent evidence to stv that Mason’s PC
reviews were performed appropriately and competently. Consequently, there are g
issues of material fact whether Ryan mdyp delegated his responsibilities under the O
805 policy and whether Ryan boteed his duty to MasorSee Redmam®42 F.2d at 1446—

48 (triable issue of fact whether sheriff, who was “required by statute to take charge

keep the county jail and the prisoners in was liable as a supervisor under § 198331‘0r

acquiescing in a deficient policy that waevwing force behind the plaintiff's constitution
injury); see also Taylor v. Mich. Dep’'t of Cory69 F.3d 76, 80-81 (6th Cir. 1995
(material factual dispute whether defendant wardroperly discharged his duty to revie
and approve all transfers and enssatety of vulnerable inmates).

On its face, the DO 805 policy appears lawfMlason alleges, however, that his P
requests were repeatedly denied without any legitimate basis and contra
recommendations for PC placement, addspite policy provisions that requirs
documentation and consideratioh particular circumstancethat indicate a risk to a
prisoner’s safety and that require a formedommendation by theeputy Warden. See
Doc. 46 at 5, 7-8; Doc. 16l,-Attach. DO 8§ 805.04, 1.3.805.05.) Mason claims that
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injured by other prisoners. (Doc. 46 at 3—-&¢e Baze v. Reesb3 U.S. 35, 50 (2008)

(“subjecting individuals to a risk of futurearm—not simply actubl inflicting pain—can

gualify as cruel and unusualmehment”). Because Defendants fail to submit the PC fjle,

|®X

there is a material factudispute whether the PC policgviews were inadequate an
improper and whether Mason suffered a constinai injury pursuarto the DO 805 policy
for which Ryan wa responsibleSee OSU Student Alliand&99 F.3d at 1076.

Mason also alleges that, pursuant to@@ 805 policy, upon each request for PC
placement, he was forced into detenti@xposed to unconstitutional conditions of

confinement, and subjected to these conditions for significaioidseof time. (Doc. 46 at

X

3-8.) He states that he spewer a year in administrativegegation, where he was locke
down 24 hours a day, except f® hours a week for exercigeside a cage; he was denied
contact visits, religious programming and se#g, and work opparhities; and he was
subjected to telephone, properaynd commissary restrictionsld.(at 4—6.) According to
Mason, each time he was movieda general population yatee was forced to choose
between requesting PC placement andfesng unconstitutional conditions of
confinement or staying on the yard andifig a substantial risk of harm from other
prisoners. Ifl. at 7-8.)

Defendants argue that prisoners in the re@ew process are transferred to the
detention units for their own gtection, and that this typeé administrative segregation—
even when restrictive4s - not unconstitutional(Doc. 225 at 13-149 Defendants submit
no competent evidence to refute that the comalitin detention weras Mason describes
But they maintain thatone of the alleged conditions or restrictideprived Mason of the

minimal civilized measure of life’s necessitie$d. @t 15.)

10 Defendants concede that Maspent over a year in detentiofDoc. 225 at 14.) They
assert that Mason spent a condal total of 436 days in detgon over the course of two
incarcerations, but they do not submit any docuargrevidence to ¢ablish the dates of
Mason'’s incarcerations or his days in detention. (Doc. 226  33.)
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Many of the conditions alleged by Masoancern restrictions, but not complete

bans, on certain activities. Hkims that he was limited t@n-contact visits, but not tha
he was completely denietsits. (Doc. 46 at 6.5ee Keenan v. HalB3 F.3d a1083, 1092
(9th Cir. 1996) (affirming smmary judgment on claims that the plaintiff was deni
contact visits with his lawyeand denied visits from persoather than immediate family
members). Mason alleges that his telephoaks were limited, but not that he wa
completely denied telephone accesdd.)( See Keengn83 F.3d at 1092 (affirming

summary judgment as to telephone access claienenthere were no allegations that den

of telephone access was total or that accessleraed for emergency or legal calls). And

he alleges that his property and commissamjilpges were restrictedut not completely
denied, and he was still able to obtain hygipreglucts. (Doc. 46 &.) Thus, even when

taking the above allegations as true, tlag insufficient to irplicate constitutional

protections. Mason’s allegatiomsgarding the denial of addor exercise and access {o

religious services, however, are more serious.
The Ninth Circuit has stated that “regutartdoor exercise is extremely importaj
to the psychological and physicatll being of the inmates.Spain v. Procunier600 F.2d
189, 199 (9th Cir. 1979) (holding that prigos in long-term and continuous segregati
must be provided regular outdoor exseciunless “inclement weather, unusu
circumstances, or disciplinary needs” makinpossible). Thus, deprivation of outdog
exercise violates the EightAmendment rights of prisoners confined to long-tef
segregation.ld. “Although exercise is ‘one of the basic human necessities protecte
the Eighth Amendment’ . . . a temporary depiabutdoor exercise with no medical effecf
IS not a substantial deprivation.May v. Baldwin 109 F.3d 557, 565 (9th Cir. 1997

(twenty-two days insufficient to estalili€ighth Amendment violation) (quotirngeMaire

v. Maass 12 F.3d 1444, 1457 (9t8ir.1993)). But deprivatizss of access to outdoof

exercise for six weeks or more have been found sufficient to implicate the E
Amendment.See Lopez v. SmjtA03 F.3d 1122, 11339 Cir. 2000) (en bancpAllen v.
Sakaj 48 F.3d 1082, 1087-88 &m(9th Cir 1994) (objective component met where t
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plaintiff was segregated for six weeksdapermitted out of his cell only weekly fo

exercise). IrKeenan v. Hallthe plaintiff was placed in admstrative segregation for sixX

months and he alleged that his exercise mgatricted to a 10" by 12' room. 83 F.3d

1090. The defendants admittedttkthe plaintiff's exercise wasstricted to an 8' by 21' by

16" space with a roof, three concrete walls] a fourth wall of perforated stedtl. The

Ninth Circuit determined thahese facts were sugfent to support akighth Amendment

claim for denial of outdoor exerciseld. at 1190, 1195 (reversing grant of summalry

judgment as to the plaintiff's Eighth Amendment exercise claim).

Mason alleges that when he was in adstrative segregation fenore than a year,
his exercise was limited to a “X0et cage” that lacked anygeipment. (Doc. 46 at 5-6.
These facts are sufficient topport an Eighth Amendment exeseiclaim. It follows that

because this exercise restriction was pathefdetention imposed pursuant to the DO 8

policy, the constitutional depration is linked to a policy &t Ryan implemented and fof

which he was responsible.

Summary judgment will be denied &s the claim against Ryan based on his

implementation and enforcemesfta policy that caused Man to suffer a constitutiona
injury.tt

D. Official Capacity Claim Against Ryan

Ryan may be liable in his official capaciyr prospective injunctive relief from g
continuing or impading state action that violates dta’s constitutional rights if Mason

demonstrates that “the entity itself iSvoving force’ behind the deprivation.Kentucky

11 A prisoner has a First Amendment right toftee from rules that prohibit his right tg
free exercise of religionO’Lone v. Estate of Shabazi82 U.S. 342, 348 (1987). Thi{
right can be limited to achieve legitimaterr@ztional goals or to maintain institutiong

security. Id. Mason alleges that during his timnedetention he was barred from attending

religious programs and services. éDoc_. 46.[atI}3efendants do not argue that there we
legitimate penological reasorfsr denying Mason access teligious services. But

at

05

— T

q
1)

Defendants do assert that since his incatear in 2015 Mason has not designated a

religious greference and is therefore not elgifo participate in religious programming.

Doc. 225 at 15, citing Doc. 226  95.) Irﬁpurt, Defendants cithe declaration o
haplain Stephen Kingsland, who avers t _

knowleqll%e and a review of AD@cords for Mason. (Doc. 18lat 1, Kingsland Decl. 1]

1-2.) e Court finds thigvidence sufficient to ded¢ Mason’s First Amendment

religious exercise claim.
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v. Graham 473 U.S. 159, 166 (1985). In this typleclaim, ‘the entity’s policy or custom
must have played a part in the violation of federal lawdéfer v. Melg 502 U.S. 21, 25
(1991) (quotingsraham 473 U.S. at 166%xee also Berry v. Bac&79 F.3d 764, 767 (9th
Cir. 2004). But § 1983 does not authorizeofiitial capacity suit for money damages
Will v. Michigan Dept of State Police491 U.S. 58, 71 (1989). Rather, a plaintiff ma
seek only prospective relief agat a defendant in his officiglpacity for a “continuing
violation of federal law.”Green v. Mansouyd74 U.S. 64, 68 (19850)'Shea v. Littleton
414 U.S. 488, 495-96 (1974).

Defendants argue that Mason lacks stapdo seek injunctie relief as to his
failure-to-protect claims because he was aped for PC status and transferred to R
housing in 2016, and thereris continuing violatioror immediate threat of injury. (Doc
225 at 15.) Defendants fail to submit any cetept evidence to establish Mason’s currg
housing status. Sge id. citing Doc. 226 § 66.) Buhotably, in his First Amended

Complaint, Mason does not requeagtinctive relief in the fornof PC housing. Thus, it

appears that he was, in facteady in PC status when hiefl his amended pleading. (Dog.
46 at 14-15.) Instead, Mason requestsngmction ordering that non-ADC personne

process prisoner grievances and that the D®@icy be reformed so that prisoners are

granted PC status upon requestl.)t?

Mason’s request concerning the processihgrisoner grievances is unrelated f{
his Eighth Amendment failure-to-protect e¢tai The Court cannot issue the request
relief. SeePac. Radiation Oncology, 1@ v. Queen’s Med. Cente810 F.3d 631, 636 (9th
Cir. 2015) (“[w]hen a plaintiff seeks injuncgvrelief based on claims not pled in th
complaint, the court doa®t have the authority igsue an injunction”).

Mason'’s request for an order that the B@ policy be reformed is construed as
request for declaratory relief. Mason may omigintain an officiacapacity suit against

Ryan to the extent he seeks prospectivaniciive relief for an ongoing violation. He

12 Mason’s request for an injunction orderiBgfendants to provide prescribed medig
treatment is related to his medical cataim in Count Threeand will be addressed
separately. (Doc. 46 at 15.)
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cannot maintain such suit to obtain a declaration tiihé PC policy violated his rights in

the past.See Puerto Rico AqueductMetcalf & Eddy, In¢.506 U.S. 139, 146 (1993) (the

exception to EleventAmendment immunity “applies onlyp prospective relief, [it] does
not permit judgments against gaifficers declaring that theyolated federal law in the
past”). Because he did not requ®C housing, and the recondicates that he is alread)
in PC housing, Mason canndiasv an ongoing violation related to his failure-to-prote

claim. For this reason, andsamt any valid request for ppective injunctive relief related

to the failure-to-protect claims, Ryan is detkt to summary judgment as to the official

capacity claim raised i@ounts One and Two.

VI.  Successive Summary Judgment Motion
A district court has discretion to permiiccessive motions for summary judgmer

Hoffman v. Tonnemache$93 F.3d 908, 911-12 (9th C2010). A successive summar

judgment motion is particularlgppropriate when there is an expanded factual redadrd.

v

ct

it.

at 911. As set forth above, absent the PCdiileuments, the factual record is this matter

is severely lacking. All theelevant PC file documents weagailable to Defendants at th
time they filed their Motion for Summary dgment, and, as mentioned, they we
reminded of the need to submit these documersigspport of a summary judgment motior

(Doc. 167 at 8.) Thus, allowing Defendatdsfile a second samary judgment motion

when they did not succeed after their own f&lto submit relevant evidence would give

them a second bite tte apple, thereby prejudicing Btan, a pro se @oner litigant. See

Nguyen v. United State92 F.2d 1500, 1503 (9th Cit986) (noting that the value of
summary judgment would be diminished if atpaould amend the issues to be decided
the same case after that galbst on summary judgmentoherty v. Portland Cmty.
College CV-99-1375-ST, 2000 WL300560, at *3 (D. Or. Now5, 2000) (denying the

plaintiff's motion for leave to file semd summary judgment motion because it “would

unduly prejudice [the defendantjé@unfairly give [theplaintiff] the proverbial second bite
at the apple”). The Court is loath tot se new summary judgment deadline in the

circumstances.
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At the same time, Mason'’s PC file wdudonstitute an expandéactual record and
could be dispositive of the §iith Amendment claims in @Qats One and Two. At the
least, proper summary judgment briefing with #C file documents will serve to flesh oL
the relevant facts and narrowetissues prior to trial. EhCourt will therefore set a new

deadline for filing dispositive mains. No extensions to thieadline will be entertained

The Court previously foundefendants’ redactions to RIdcuments to be impropef

and concerning. (Doc. 167 at 7.) Defendamnésreminded that to sfy their evidentiary
burden on a successive summary judgment mptieey must submit unredacted copies
the PC documentsSeeFed. R. Civ. P. 56(c)(1)(A). Domentary evidence is to be fileg

under seal without redactiong.ed. R. Civ. P5.2(d). Further, Mam must be permitted

to view unredacted copies ahy and all documents on whi®©efendants rely in support

of summary judgment. Defendants must makengements for Mason to review th
documents as needed if he is nathpiged to keep tm in his cell.
IT IS ORDERED:

(1) The reference is withdrawn as@efendants Ryan and Baese’s Motion f
Summary Judgment (Doc. 22&nd Plaintiff's Motion fo Court Order (Doc. 324).

(2)  Plaintiff's Motion for Court Order (Doc. 324) denied

(3) Plaintiff's request under Federal RakCivil Procedure 56(d) to deny the

Motion for Summary Judgmefvithin Doc. 236) isdenied
(4) Defendants Ryan and Baese’s Motfor Summary Judgment (Doc. 225) i
granted in part anddenied in part as follows:
(a) theMotion is granted as to the official capaty claim against Ryan
in Counts One and Two; and

(b)  theMotion is otherwisedenied

It
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(5)  Within45 daysfrom the date of this Order, the parties may file new summiary

judgment motions as to the remaining indival capacity claims against Ryan and Bae

in Counts One and Two. Absent extraoedin circumstances, no extensions to thi

deadline will be permitted.
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(6) Protective custody documents musfileel under seal without redaction.

Dated this 4th daof March, 2019.

Dol & Curpee

David G. Campbell

Senior United States District Judge
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