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bf Navajo and Hopi Indian Relocation Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sylvia Rico,et al, No. CV-17-08122-PCT-DLR
Plaintiffs, ORDER
V.

Office of Navajo and Hopi Indian
Relocation, an adminisitive agency of the
United States,

Defendah

Plaintiffs Sylvia Rico and Leroy Willie, a®presentatives of the estates of Edith

Willie and Julia Willie, seek judicial reviewf the administrative decision by Defendal
Office of Navajo and Hopi Indian Relocati (“ONHIR”) denying Paintiffs’ relocation
benefits under the Navajo-Hopi Settlement Affdoc. 1.) Before the court is ONHIR'’S
motion to dismiss or,lgernatively, motion for remand, whids fully briefed. (Docs. 21,
26, 27.) The court heard oral argument on July 13, 2018.

Following oral argument, Plaintiffs sulitted a post-argument brief requesting th
Court stay the matter if it decided temand for further agency actibn(Doc. 38 at 2.)
This matter also is fully briefed. (Doc. 39For reasons stated below, ONHIR’s motig
to remand is granted and Riaifs’ post-argument motion to stay proceedings is denie(
I. Background

A. Navajo and Hopi Indian Relocation Assistance

'Although presented as a post-argumentfptiee Court construes Plaintiffs’ brief
as a motion to stay proceedings and retain jurisdiction.
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In 1882, a reservation was establishedartheastern Arizona for the Hopi Natio
and “such other Indians as the Secretarintdrior may see fito settle thereon.’Bedoni
v. Navajo-Hopi Indan Relocation Comm;n878 F.2d 1119, 11219th Cir. 1989).
Members of the Navajo Nation subsequerdttled on the reservation alongside t

Hopi. Id. “The Hopi and Navajo [Nations] egisted on the 1882 reservation for 7

ne
5

years, but became entangledairstruggle as to which [nation] had a clear right to the

reservation lands.”ld. In 1962, this district court fouhthat the two tribs held joint,
undivided interests in most of the reséima, which was calledhe “joint use area”
(“JUA™. Id.

Twelve years later, afteestablishment of the JUA ifad to solve inter-tribal
conflicts over the land, Congress pas#ezl Navajo-Hopi Settleent Act in 1974. Id.
The Act authorized the districtourt to make a final partition of the reservation aft
mediation efforts between the nations had fail8g¢e Sekaquaptewa MacDonald 626
F.2d 113, 115 (9th Cir. 1980). The Act alsioected creation of ONHIR’s predecessa
the Navajo-Hopi Relocation @umission, to provide serviceand benefits to help
relocate residents who were located on laaitixcated to the otheration as a result of
the court-ordered partitionSee Bedoni878 F.2d at 1121-22; 23.S.C. § 640d-11. To
be eligible for relocation befits, a Navajo applicant beatise burden of demonstrating
that he or she was (1) a legal resident the Hopi Partitioned Lands (“HPL”) or
December 22, 1974, and (2) a hedidhouseholdn or before July 71986. 25 C.F.R. §
700.147.

In 1986, ONHIR closed the applicationopess, and it remained closed to ne
applicants for nineteen yearsSee51 Fed. Reg. 19169 @§ 28, 1986). In 2005,
acknowledging the number of late applions, ONHIR begamccepting benefit
applications from individuals who appliedef the 1986 deadline or had not previous
been informed of their eligility. 8§ 700.138. This district court later held that ONHIR

> Pub. L. 93-531 (TheNavajo-Hopi Land Settlemenfct of 1974), formerly
codified at 25 U.S.C. 8§ 640et seq. has been omitted from th&S. Code “as being of
special and not general applica.” The Court will continue teite to 25 U.S.C. 8§ 640d
et seqfor ease of reference.
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fiduciary duty to displaced tribe membdrsfore 1986 had included an affirmative du
to attempt to contact and inform potentially #dlg individuals of their right to apply for
benefits. Herbert v. ONHIR No. 06-CV-3014-PCT-NVW2008 WL 11338896, at *1
(D. Ariz. Feb. 27, 2008).

B. Factual and Procedural History

In June 2005, Edith Willie and Juliaillé (both enrolled members of the Navaj
Nation) applied separately for relocationnbéts. (Doc. 1 | 14-15, 27-28.) I
December 2005, ONHIR denied hosisters’ applications, finding that they “did nc
reside on HPL during the requisite periodf{ 29-30.) In Decendr 2005, Edith Willie
timely appealed ONHIR’s decision. (1 31l January 2006, JaiWillie and her late
husband Jim timely appeal€@NHIR’s decision. (f 32.)In April 2010, an independent
hearing officer (“IHO”) held an appeal hearing. (1 37.)

In August 2010, theHO issued an opinion uphoidj ONHIR’s denial, finding
that the testimony of Edith Willie, Julia e, Sylvia Rico, and Leroy Willie was not
credible. (11 48-49.) The IHO’s rulingdsme ONHIR’s final decision when ONHIR
issued a Final Agency Actioon July 18, 2011.(f 58.) Edith Wllie passed away in
2014. (1 16.)

On June 29, 2017, SylviRico (as administrator dfier mother Edith Willie’s
estate) and Julia Willie commenced this actiarjddicial review pursant to 25 U.S.C. §
640det seg.and the Administrative Procedure Act (“APA”), 5 U.S.C. § &dlseq. (1
11.) On July 24, 2017, Juliailie passed away. (Doc. 120n February 5, 2018, Leroy
Willie moved for substitution ohimself (as administrator of his mother Julia Willie]
estate) as Plaintiff. (Do@3.) On February6, 2018, the Court granted the motio
(Doc. 25.)

On February 2, 2018, ONHIR moved punsue Federal Rule of Civil Procedurs
12(b)(1) to dismiss the case for lack obmect matter jurisdiction on the basis of bof
standing and mootness. (Doc. 21.) Indhernative, ONHIR sought remand of the ca

to the agency fofurther action. Id.) In response, Plairffs opposed the motion to
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dismiss, but agreed that a remand wouldob@per pursuant to ONHIR’s Managemel

Manual § 1714.3. (Doc. 26.At oral argument, the partiegreed that a remand to the

agency would be proper given the changecircumstances swounding Plaintiffs’
applications.
II. Discussion

A. Remand for Further Proceedings

“[Alppeals from any eligibility determition of the Relocation Commission . .|.

shall be brought in the United States D®trCourt for the District of Arizona.” 25
U.S.C. §8 640d-14. The APA governs judicreview of agency decisions under th
Settlement Act.Hopi Tribe v. Navajo Tribe46 F.3d 908, 914 (9tGir. 1995). The APA
provides that the Court maytsaside an administrative agency’s decision only if th
decision is “arbitrary, capricious, an abusedicretion, not in accordance with law, @
unsupported by substial evidence.” Bedoni v. Navajo—Haplindian Relocation
Comm’n 878 F.2d 1119, 1122 (9thir. 1989) (citing 5 U.S.C§ 706(2)(A), (E) (1982);
Walker v. NHIRC 728 F.2d 1276, 127@th Cir. 1984)). But a court “should remand
case to an agendgr decision of a matter that statuygace primarily in agency hands.
[.N.S. v. Orlando Ventureb37 U.S. 12, 16 (2002). A cduwf appeals “is not generally
empowered to conduct a de novo inquiry itlie matter being reviewed and to reach
own conclusions based on such an inquirld” (quotingFlorida Power & Light Co. v.
Lorion, 470 U.S. 729, 744 (1985)). Furthermdrehen an agency action is reviewed b
the courts . . . the agency may seek mamd to reconsider its decision because
intervening eventsutside of the agey’s control.” SKF USA Inc. v. United State254
F.3d 1022, 1028ed. Cir. 2001).

Here, remand is appropriate becaus¢hefchange in citamstances surrounding
Plaintiffs’ applications. EditiWillie and Julia Willie werealive when they filed their
original applications with ONHIR and whenethreceived a denialf their applications
by the agency. In the interim period betm receiving a final determination fron

ONHIR and filling an appeal ithis Court, Edith Willie passed away. Julia Willie pass
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away soon after filing her appeal. Both le&hind households with no surviving spous
or minor children. ONHIR’s Management Maprovides guidancen how to handle
cases in which the applicant dies and ledatsnd a household wito surviving spouse
or minor children. Specifically, 8 170014.3 of ONHIR’s Management Manual state
“If the household identified by the client prior death consists solebf individuals who

had some other relationship to the clien¢.(grown children with dependents; live-i
partner/common-law spouse) the case willreerred to the Exetwe Director for a

determination of action to iaken.” Because Edith Willie dnJulia Willie died after the
agency made its decision, however, ONHiRs not had the oppganity to make a
determination subject to this provisiorBecause ONHIR has ngfet considered the
matter of benefits to Edith and Julia Williestates, this matter is remanded for refer
to ONHIR’s Executive Director for a termination of action to be taken.

B. Stay of Proceedings

Plaintiffs’ post-argument brief requeststay, arguing that “an immediate remand

and dismissal of this action could result istatute of limitations bar to a later challenge

to ONHIR'’s eligibility determinabns.” (Doc. 38 at 2.) Th€ourt is skeptical of this

argument. The six-year statute of limitasofor civil actions against the United States

beings to run “after the right of action firaccrues.” 28 U.S.C. § 2401(a). Under the

APA, the right of action accrues after the fiagilency action is taken. 5 U.S.C. § 70

Because the Court remands this matter fathr agency action , there presumably wijll

not be a final agency actiamtil the Executive Director nk&s a determination pursuarjt

to 8§ 1700.1714.3 of ONHIR’s Managemeitanual, and the Commission affirms @
reverses that decisiorbee25 C.F.R. § 700.319.

To the extent that the Executive Direcs decision does not serve as the finEI

agency decision, however, €dtion 2401(a)’s six-year statute of limitations is n
jurisdictional, but is subject to waiver.'See Pub. Citizen, Inc. v. Mukas®&o. C 08-

0833 MHP, 2008 WL 832540, at *8 (N.D. Cal. Oct. 9, 2008) (citi@gdars-Sinai Med.
Ctr. v. Shalala 125 F.3d 765 (9th Cil997)). ONHIR, in its responsive post-argume
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brief, affirmatively waives any potential stiéeé of limitations defense to a subsequeg
APA action in this matter upon completion oéttemanded proceedings. (Doc. 39 at
Accordingly, a stay premisedn Plaintiffs’ statute oflimitations concerns is not
warranted.

IT IS ORDERED that ONHIR’s motion to remand the case (Doc. 21)
GRANTED. This matter shall be remandéal ONHIR’s Executive Director for a
determination pursuant to ONHIRManagement Manual § 1714.3.

IT IS FURTHER ORDERED that Plaintiffs’ motionto stay (Doc. 38) is
DENIED. The Clerk of the Court idirected to terminate thsase without further order
of the Court.

Dated this 30th day of July, 2018.
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