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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
George W. Schaffe No. CV17-08150-PCT-DGC
Plaintiff, ORDER
V.

Larry Hooten and Daniel Morales,

Defendants.

Pro se Plaintiff George Schaffer filed@amplaint against Defendants Larry Hoots

and Daniel Morales, alleginigderal and state law violations arising from their encoun

with and detention of Plairition July 29, 2016. Da 17. The Court granted judgment cwn
0

the pleadings for the naity of Plaintiff's claims. Da. 27. Defendants now move f

summary judgment on Plaiffts remaining 42 U.S.C. § 1983 Fourth Amendment fal

arrest claim. Doc. 51. Thaotion is fully briefed, and nparty requests oral argument.

See Docs. 51;53;55. For theasons that follow, the Coutill deny Defendants’ motion.
l. Background.

The following facts are undisputed unless othge noted. Plaintiff is a resident of

Yavapai County, Arizona, and a volunteertfoe Skull Valley Fire Department (“SVFD”).
Doc. 52 § 16. Defendants a¥avapai County deputy sherifféd. 1 5. On July 29, 2016,
Defendants were dispatched for a search-asddeecall on the backside of Copper Bas

Road towards Skull Valley.ld. § 3. Plaintiff ado joined the seah-and-rescue team
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responding to a call for hefpom SVFD volunteersld. { 15. Hooten oversaw the missign

as the search-and-rescue coordinatdry 6.

At the scene, Plaintiff wasot wearing a shirt, uniforpor insignia identifying him

as a volunteer with SVFDId. T 20. He drove up in his ®nal vehicle, and he testified

that he switched to the SVFD rescue vehidéore he met Defendant Docs. 52 q 20; 54

1 20. Plaintiff first met with Morales at the search-and-restaging area. Docs. 52 | 21;
52-1 at 171:17- 173:4. Plaifi and Morales discussed the location of the injured pa‘rty
ti

and traveled down the road Btaintiff could show Morales where he thought the vic

was located. Docs. 52 | 21; 5241171:17- 173:4. They theeturned to the staging area.

Docs. 52 11 21-23; 54 11 21-23.

The parties dispute what tigmired next. According t@laintiff, he encountered
Hooten when he retued to the staging area, introdudeidhself as “Gerge with Skull
Valley Fire,” and then left because Hooteml diot respond. Doc2-1 at 179:2-13.
Defendant Hooten does not recall this conagos and only testified to an unidentifie

individual yelling something about ing) on the wrongoad. Docs. 53] 23-25; 52-1 at

78:21-79:11. Plaintiff also testified thattexf the first conversation he yelled to Hooten

that the Yavapai County Sheriff deputies wgoéng in on the wrong road. Doc. 52-1 at

185:9-24. Plaintiff testified #t he could see Hoeh and expected to have a conversati
with him, but Hooten did not follow-upld. at 187:8-13. Whethddooten could identify
Plaintiff as the individual wr yelled at him is disputedCompare Doc. 52 | 25-26 (stating
an unidentified individua))with Doc. 54 |1 25-26 (stating H@ut identified Plaintiff in

his incident report). Hooten asked the chief of the SVFD who yelled at him, and the
answered that he did nkhow. Doc. 52 § 29.

After the search-and-rescue team recavehe injured partyPlaintiff attended a
debriefing by Hootenld. § 33. During the debriefing, Bedants claim that Plaintiff was
visibly rude, disrespectful, and disruptiwausing Hooten conceover whether Plaintiff
belonged to the SVFDId. § 34-35. According to Defends, Hooten asked Plaintiff to
identify himself, and Plairfi failed to respond and glared at Hooten. Doc. 52 §§387
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Eventually, after Hooten requested Plaintiff's name five to ten more times, Plaintiff st
“You don't need that.” Doc52 { 43. Defendants claim ooe identified Plaintiff as a
member of the SVFD. Doc. 52 q 45.

Plaintiff disputes Defendant®rsion of the debriefing enanter, stating that he dig

not make any verbal comments at the adimg and that Defendant Hooten neve

articulated a concern about Pigdf's membership in the SVFDDoc. 54  34. Plaintiff
testified that he made a “tschh” noise dgrithe debriefing because he felt Hooten W
being disrespectful to members of the SVF8ee Docs. 52-1 at 2003; 52 { 36. And
Plaintiff asserts that he verbally answeestth time Hooten asked for identification b
saying: “You don’t need that.” Docs. 52 ;&4 § 39; 52-1 at 208Plaintiff additionally
argues that Hooten specificaliygked the SVFD fire chief: ‘{@ef are you going to help
your man out here?” Doc. 54 § 45. The firee€tvas not given the opptoinity to respond.
Doc. 52-1 at 215:21-22.

The parties agree that after about fifteemutes of back and forth, Plaintiff saig
that he was a member of SVFD, did not prondename, and stated: “I'm out of here. H
then turned and walkeaway from the debriefing. [@s. 52 { 46; 54 1 46. Defendan

followed, requested Plaintiff's fuhame and date of birth, am@rned that if he refused he

would be handcuffed or arrestedoc. 52 1 47 (handcuffedRoc. 54 § 47 (arrested)
Hooten gave Plaintiff a finalvarning and then instructed &des to handcuff Plaintiff.
Doc. 52 1 56. After he was handcuffed, fifigave Defendants his full name and th
handcuffs were removedd. 57-59. Defendants assesttthe handcuffs were remove
immediately, but Plaintiff states that he reneal handcuffed for approximately five to te
minutes. Id.  61; Doc. 54 1 59. Plaintiff also téied that Morales had a night stick, bu
Defendants dispute this testimony, stating they there not issued gint sticks. Docs. 52
174,549 74.

I. Legal Standard.

A party seeking summary judgment “bears the initial responsibilityforming the

district court of the basis for its motion anémdifying those portions of [the record] whic
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it believes demonstrate the absence géruine issue of material factCelotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986). Summary jocant is appropriate if the evidence

viewed in the light most favorable to the mooving party, shows “that there is no genuine

dispute as to any material fantd the movant is entitled iodgment as a matter of law.’

Fed. R. Civ. P. 56(a). Summary judgmerdlso appropriate against a party who “fails to

make a showing sufficient to establish the exis¢éeof an element essential to that party
case, and on which that party willdvehe burden of proof at trial.Celotex, 477 U.S. at

322. Only disputes over facts that migtifect the outcome of the suit will preclud

[

summary judgment, and the disputed evidenast be “such that a reasonable jury could

return a verdict for th nonmoving party.”Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986).

lll. Defendants’ Summary Judgment Motion

Defendants move for summary judgmenttioa 8 1983 false arrest claim because

(1) Defendants had reasonable suspitstop and detain Plaintiff undé&erry v. Ohio,

392 U.S. 1 (1968); (2) Defendimz’ investigatory stop was not an arrest; (3) Defendants

had probable cause to arrB&intiff; (4) Defendants are giected by qualified immunity;
and (5) Plaintiff is not entitekto punitive damages.

A. Reasonable Suspicion for erry Stop.

Defendants argue that they had readbm suspicion that Plaintiff was
Impersonating a public servant wolation of A.R.S. § 12406. Defendants also arguge
that it was unlawful for Plaintiffo refuse to provide his idéty after an officer’s request
under A.R.S. § 13-2412. Doc. 51 at 9.

The Fourth Amendment protecagainst “unreasonable searches and seizures|

1113

the government, and “its proteatis extend to brief investigayostops of persons . . . that
fall short of traditional arrest.”United Statesv. Arvizu, 534 U.S. 266273 (2002) (citing

Terry, 392 U.S. at 9)see also Ramirez v. City of Buena Park, 560 F.3d 1012, 1020 (9th
Cir. 2009). An investigatory stop does not atel the Fourth Amendment “if the officer’s

action is supported by reasonasiespicion to believe that crimal activity may be afoot.”

by
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Arvizu, 534 U.S. at 273 (internal quotation msutmitted). The Cotimust look at the
“totality of the circumstances” to determine whether the officerdradbjective basis to
suspect wrongdoingd. The Court may consider how tfaets are interpreted by a traine
officer. Cortez, 449 U.S. at 418. But the articulatedts supporting reasonable suspicig
must be more than mere subjectivermassions of a particular officeNicaciov. U.S INS
797 F.2d 700, 705 (9th Cir. 1985). Permissd#euctions or rational inferences must |
grounded in objective facts and bapable of rational explanan. “[W]hile an officer
may evaluate the facts supporting reasonahlspicion in light of his experience
experience may not be usedjiwe the officers unbridlediscretion in making a stopldl.
Defendants argue that they had readbm suspicion that Plaintiff wasg
impersonating a law enforcement officer in witdbn of A.R.S. § 13406 and was violating
the law by refusing to identify himself und&rR.S. § 13-2412. Defendants provide tf
following facts to support thereasonable suspicion: (1) the search was conducted at
in the middle of nowhere; (2he search team included immiuals who were not member:
of the Yavapai County Sheriff's Offic€'YCSO”) and whose féiliations were not
discernible on sight; (3) Plaintiff was rudedadisruptive during Hooten’s debriefing an

refused to identify himself dpite repeated questioning;) (Ao one at the debriefing

including the fire chief of SK¥D, Plaintiff’'s son, and other members of SVFD, identifi¢

Plaintiff as a member of SVE5) Plaintiff attempted to éle after being confronted by
Hooten; and (6) Plaintiff claimed to be a membieSVFD but refused to give his full nam
until after he was handcuffed. Doc. 51 at 10-11.

As discussed above, Plaintiff disputes muafsthese facts. He alleges that he w
identified as a member of SVFahd introduced himself to léten prior to the debriefing
encounter. He made a disrespectful noisenduthe debriefing andeclined to answer
Hooten’s questions, instead exsmg his right to walk awaySee Florida v. Royer, 460
U.S. 491, 497 (1983) (law enfiement may approach an imdiual and ask questions, bu
the individual does not have to answeertf). He was then seized by Hooten, wi

demanded his name and birtheland indicated that he knew Plaintiff was a membel
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the SVFD by referring to him dgour man” when directing guestion to the SVFD chief.
Considering the facts in the lightost favorable to Plaintifthe Court finds genuine issue
of fact as to whether Defendants had reabtm suspicion to stop and detain him fq
impersonating a public servant or refusing to answer.

Further, the impersonation statute applidgen a person “engages in any condu
with the intent to induce another to submit te pretended official authority or to rely ol
his pretended official acts.” A.R.S.®-2406. Defendants ggent no evidence tha
Plaintiff attempted to induce anothtersubmit to or rely on his authority.

And Plaintiff's refusal to identify himself does not alone give rise to reason
suspicion to detain himSee Brown v. Texas, 443 U.S. 47, 521079) (Fourth Amendment
prohibits officers from “stopping and demanglinlentification from an individual without
any specific basis for believing heimolved in criminal activity”).

The Court will not grant summagydgment on this ground.

B. Plaintiff's Arrest.

Defendants argue that tAerry stop did not become anmrast. Doc. 51 at 12.
“There is no bright-line ruléo determine when an investigag stop becomes an arrest
Saloi v. City of San Diego, 823 F.3d 1223, 1232 (9thrCR016) (quotation makes an(

citation omitted). The Ninth Circuit has insttad district courts to consider whethe

(1) the suspect was handcuffé€al), the police drew their weapons, (3) the police physicg
restricted the suspecliberty, (4) special circustances existed, suchassk of violence,
and (5) the officers were outnumberdd.

Here, there is a genuine dispute of fastto whether the detention of Plaintif
constituted an arrest. Defendamtrgue that only one of ti&aloi factors is satisfied —
Plaintiff was handcuffedSee Doc. 51 at 13. Defendants argbhat they did not draw any
weapons, Plaintiff was intentially evasive about answering their questions, Plaintiff w

not placed in a patrol vehicle, he attempteflige the scene, Defendants were outnumbe

by members of the SVFD, and Plaintiff was asled immediately after identifying himself.

Id.
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Plaintiff disputes most of these facts. &tgues that he never attempted to flee gnd
complied with Defendants’ requéststop walking. Doc. 53 42. He asserts that Moralep

brandished a baton during the incident #mat his release from the handcuffs was rot
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immediate. Doc. 52-1 at 2% to 217:7. Viewing theatts in favor of the nonmoving
party, the Court finds that aasonable jury couldrfd Plaintiff's detetion amounted to an
arrest. The Court will not grasummary judgment on this ground.

C. Probable Cause for Arrest.

Even if Plaintiff was arrgted, Defendants argue, thiegd probable cause for th

1%

arrest. Doc. 51 at 14. “Probable causertesh exists when office have knowledge or
reasonably trustworthy information sufficietat lead a person akasonable caution tg
believe that an offense has been or imdgpeommitted by the pers being arrested.”
United States v. Lopez, 482 F.3d 1067, 1072 (9th Cir. 200%¢e also Hansen v. Garcia,
713 P.2d 1263, 1265 (Ariz. Ct. App. 1996).

Defendants assert two bases for probajdase: (1) Plairffi violated A.R.S.
§ 13-2412 by not providing his identificatiorfanmation at the requesf police officers
during a lawful detention, and (2) under theahlty of the circumstances, Defendants had
probable cause to believe that Plaintiff vias a member of SVPBnd was impersonating
an officer in violation of A.R.S. § 13-240d.he Court cannot grasummary judgment on
either basis.

Section 13-2412 provides:

It is unlawful for a person, after ing) advised that the person’s refusal
to answer is unlawfulo fail or refuse to state élperson’s true full name on
request of a peace officetho has lawfully detained the person based on
reasonable suspicion that the persandmmmitted, is comitiing or is about
to commit a crime. A person detainedder this section shall state the
person’s true full name, but shall no¢ compelled to answer any other
inquiry of a peace officer.

A.R.S. § 13-2412(A) (emphasis added).
By its plain terms, this statute makes itrame to refuse to provide identification

only after a person has been “lawfully detainedid. As a result, Plaitiff’'s pre-detention

-7 -
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refusal to identify himself could not have viadtthe statute and, it follows, could not hay

provided the officers witlprobable cause to believe hedhaolated the statute. To the

extent Defendants claim that Plaintiff violatée statute by refusing to provide his nan
after he was detained and before he was tfetl, their argument still runs afoul of th
“lawfully detained” requirement ithe statute. Plaintiff's prdetention refusal to answe
could not have made his detention lawfutdnese, as noted above, Terry stops cannof

based on a mere refusalgmvide identification.Brown, 443 U.S. at 52.

Nor can the Court grant sumary judgment becauseetlofficers had reasonabl¢

suspicion to stop Plaintiff, or pbable cause to arrest him, doea perceived violation of
the impersonation statute. There is a dispbifact about whether Defendants had reas
to believe Plaintiff was impersonating an offi. Plaintiff alleges that he introduce
himself to Hooten as a membarSVFD before the debriefg encounter. He also allege
that Hooten knew he was a member of the S\Webause Hooten referred to Plaintiff
“your man” when directing a question to t8®FD chief. Furtheras noted above, the
impersonation statute applies only when a person “engages in any conduct with the
to induce another to submit to his pretendéatial authority or to rely on his pretende(
official acts.” A.R.S. § 13-2406. Defendardo not allege that &htiff attempted to
induce another to submit @ rely on his authority.
The Court will not grant summajydgment on this basis.

D. Qualified Immunity.

174
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A defendant in a § 1983 action is entitled to qualified immunity from civil liabiljty

if his conduct does not violate clearly estaiddid statutory or constiional rights of which
a reasonable person would have knowarlow v. Fitzgerald, 457 U.S. 800, 818 (1982)
In Saucier v. Katz, 533 U.S. 194 (2001), the Suprer@eurt established a two-stej

1 This argument also fails on summary judgment because the actual point at
Plaintiff's detention began is notear from the disputed fact#.the detention occurred aj
the point when Plaintiff was handcuffed, thbare was no post-detenticefusal to answer
that would have violated the statute. Defemd state that “[a]s soon as Plaintiff wg
handcuffed, he gave his full name.” Doc. 51 at 8.
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sequence for resolving a qualified immunataim: the “constitutional inquiry” and the

“qualified immunity inquiry.” The first stepsks whether, when taken in the light mo

St

favorable to the non-moving party, the facts show that the official’s conduct violated e

constitutional right. Id. If so, a court turns to the second step askks if the right was

clearly established at the timéd. at 201-02. This second inquiry “must be undertaken i

light of the specific context of the cas®t as a broad general propositiohd: at 201.

A right is clearly established if it woulde clear to a reasonable officer that h
conduct was unlawful in #hsituation presentedSaucier, 533 U.S. at 202. The right’s
contours must be “sufficiently clear that reasonable officialvould understand [his
conduct] violates that right.Kennedy v. City of Ridgefield, 439 F.3d 1055, 1065 (9th Cir
2006) (quotingHope v. Pelzer, 536 U.S. 730,739 (2002)). As th Ninth Circuit has

explained:

Plaintiffs must point to prior casewathat articulates a constitutional rule
specific enough to aletthese deputies inthis case thatheir particular
conduct was unlawful. To achieve thkind of notice,the prior precedent
must be “controlling” — from the Mih Circuit or Supreme Court — or
otherwise be embraced by a “consexisaf courts outside the relevant
jurisdiction.
Sharp v. Cty. of Orange, 871 F.3d 901, 911 (9th Cir. 2017) (emphasis in origial).
The Court has already foutitiat the first step of thgualified immunity inquiry is
satisfied. Taken in the lighhost favorable to Plaintiff, #hfacts in this case show i
violation of the Fourth Amedment — viewed in Plaintiff'$avor, there simply was no
reasonable suspicion or probable eafes his detention and arrest.
The second step — whether Plaintiff's rigivsre clearly established at the time —

not difficult. Detentions without reasonalslespicion and arrestsitiwout probable cause

2 The Court must note that nearly sitaneous precedent from the Ninth Circu
seems to set forth a different requirement: teenot ‘require a case directly on point[.]"]
Longoriav. Pinal Cty., 873 F.3d 699, 709 (9th Cir. 2017) (quotiwincroft v. al-Kidd, 563
U.S. 731, 741 (2011)).

is

IS

it




© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R B RB
0w ~N o OO0 W NP O © 00N O O W N P O

are well established violatiord the Fourth AmendmentSee Terry, 392 U.S. at 28-31
(investigatory stop requires reasonable suspiclbeyenpeck v. Alford, 543 U.S. 146, 152
(2004) (warrantless arrest requires probatdeise). This legal principle has beg
established by controlling precaat of the Supreme CourtSharp, 871 F.3d at 911.
Officers are not allowed to detain an indivadidor looking suspiciousr for not providing
identification. Brown, 443 U.S. at 52.

The Court will not grant summagydgment on this ground.

E. Punitive Damages.

Defendants argue that Ri#iff cannot recover punitive damages because tH
conduct was not malicious, oppressive, ordokless disregard of Plaintiff's rightsee
Doc. 51 at 17. Punitive damages are abdlainder § 1983 when a defendant’s condt
“involves reckless or callous indifference te tplaintiff's federally protected rights, aj
well as when it is motivateldy evil motive or intent.” Smith v. Wade, 461 U.S. 30, 30
(1983).

Viewing the facts in the light most faadle to Plaintiff, Morales brandished

baton, Defendants detained RL#F without reasonable suspicion or probable cause, :

Defendants handcuffed Plaintiff for approximlgtten minutes. A reasonable jury could

find that Defendants’ conduct exhibited a “ressds or callous indifference” to Plaintiff's
Fourth Amendment rights. The Court will rgrant summary judgment on this ground.

6. Defendants Request to Regmd to Plaintiff's Facts.

Defendants request additionaiefing to respond to Pldiff's statement of facts,
asserting that the ten-page limit for reply fwiés not sufficient. Doc. 55 at 2. Bu
additional factual assertioryy Defendants will not eliminatéhe factual dispute in this
case. The parties have materially differensians of the events in this case, creating
factual disagreement that a jumust resolve. “Credibilitdeterminations, the weighing
of the evidence, and the draginf legitimate inferences frothe facts are jury functions
not those of a judge.Anderson, 477 U.S. at 255,

3 Defendants also object to Plaintiff’s exit#il 8 to 20 as not adissible or material.
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I\VV.  Conclusion.

Because questions of fact preclude summary judgment, thisncesteoe resolved
by a jury. But the Court’s discussion in thisler should not be read as indicating that t
Court thinks Plaintiff will prevail at trial. The Court does not kmav who the jury will
believe. Nor does the Court have reasothiok that Plaintiff will recover substantia
actual or punitive damages for his five- or ten-minute detention.

IT IS ORDERED that Defendants’ motion for summary judgment (Doc. 51)
denied The Court will hold a telephonic carence to set trial and final pretrig
conference dates @lanuary 25, 2019t 4:00 p.m. Counsel for Defendants shall initiat
a conference call to include Plaintiff, counsel Beefendants, and the Court. If a dial-i
number is to be used, counsel for Defendants shall provide an email to Plaintiff, cg
for Defendants, and the Court with the daikformation no latethan January 23, 2019
at noon.

Dated this 11th day of January, 2019.

Dol & Curplee

David G. Campbell
Senior United States District Judge

See Doc. 55 at 2. Defendants do not explavhy these exhibits are not admissiblg.

Because the Court has not relied on these exhibits, there is no need to determir
admissibility at this stagof the proceedings.
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