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Navajo and Hopi Indian Relocation Doc.

WO
NOT FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Bernice Nelson, No. CV-17-08165-PCT-DJH
Plaintiff, ORDER
V.

Office of Navajo and Hopi Indian
Relocation,

Defendanh

Pending before the Court is DefendanOffice of Navajo and Hopi Indian
Relocation (“OHNIR”) Motion to DismissCount Il of Plaintiff Bernice Nelson’s
(“Plaintiff’) Complaint. (Doc. 14). Plaintiff has filé a Response (Doc. 15) an

23

0

Defendant has filed a ReplyDoc. 19). Defendant asserts that this Court lacks subject

matter jurisdiction over Count bf Plaintiffs Complaint beause she failed to exhaus
her administrative remedies for claims assetitedein. (Doc 14 at 2). The Court agree
|.  BACKGROUND'

Plaintiff applied for Relocation Benefitsx July 25, 2005 and ONHIR denied he

application on December 20, 2005ld.(at 3). Plaintiff appaled the denial of her
application. [d.) An independent hearing officer svassigned and a hearing was set |

January 10, 2006. That alline was extended on multiptecasions, predominantly

! For purposes of this OrdergiiCourt presumes the pa_lrtiemﬂiar|i_t|y with the historP/ of
the Navajo-HopiLand Settlement Act, the Navajo and Hopi Indian Relocat
Commission, ONHIR, and its aftéant responsibilities, thus they need not be repesé
here. SeeBahe v. Navajo & Hpi Indian RelocationNo. _CV-1_7-08019-P(_3T-DLR§D.
Ariz. Dec. 28, 2017)Ge0rf$1e v. Office_of Navajand Holgl Indian RelocatiolCV-17-
08200-PCT-DLRTso v. Office of Navajonal Hopi Indian RelocationCV-17-08183.
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based upon Plaintiff's request. (AR 96, 9@11111). A hearingvas ultimately held on
Dec 7, 2012. (AR 115-161). €&Hearing officer found that &htiff was not eligible for
relocation benefits. (AR 182)Plaintiff seeks review of #t decision. Included in
Plaintiff's complaint at Counll is an allegation that, in the application and revie
process, Defendant ONHIR breachedidsiciary duty to Plaintiff.

I. Subject-Matter Jurisdiction

ONHRH moves to dismiss Plaintiff's lagations in Count Il of her Complain
pursuant to Rule 12(b)(1) for lack of subjactter jurisdiction. (Bc. 14). The burden
of proof is on the party asserting jurisdictito show that the court has subject mat
jurisdiction. Indus. Tectonics, Inc. v. Aero Allo912 F.2d 1090, 1092 {oCir. 1990).
However, even in the absence of a challengmfany party, courthave an independent
obligation to determine whetheulgect-matter jurisdiction exists.Arbaugh v. Y&H
Corp,, 546 U.S. 500, 514 (2006). Because motipmsuant to Rule 12(b)(1) challenge
court’'s power to adjudicate a case, tbeurt must address this issue firSeeUnited
States v. Cottqrb35 U.S. 625, 630 (2002).

Notably, Plaintiff invokes the Adminisitive Procedures Act (“APA”) as a basi
for this Court’s jurisdiction over her case(Doc. 1 at 4; { 12)(“[tlhis Court hag
jurisdiction over this action pguantto ... 5 U.S.C. 1 et seq., and the Settleme
Act, . . .”). Thus, this Court’s review @he ONHIR decision is governed by the AP/
Earth Island Inst. vU.S. Forest Servic&g97 F.3d 1010, 1013 tEQCir. 2012);0regon
Natural Desert Ass’'n v. Baau of LandManagement625 F.3d 1092, 1109 t?9Cir.
2008). The APA provides that a reviewiggurt must “hold unlawful and set asid
agency action, findings, and conclusions fotmtie — (A) arbitrary, capricious, an abusg
of discretion, or otherwise not in accordanathviaw . . .” or “(D)without observance of
procedure required by law.5 U.S.C. § 706(2)(A), (D). Alistrict court’s “[r]leview
under the arbitrary and capricious standarcharrow, and welo not substitute our
judgment for that of the agency.’Earth Island Inst. 697 F.3d at 1013 (interna

guotations and citations omitted).
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This highly deferential standard mandatiest an agency’s desion be set aside
“only if the agency relied on factors Congseadid not intend it to consider, entirely faile
to consider an important aspect of the peoh or offered an explanation that run
counter to the evidee before [it] or is so implausiblthat it could not be ascribed to
difference in view or the pduct of agency expertiseThe Lands Council v. McNair,
537 F.3d 981, 987 (BCir. 2008) (en banc) (citationsié internal quotations omitted
(overruled on other grounds by American TrungkAss’'ns Inc. v City of Los Angel&59
F.3d 1046, 1052 {dCir. 2009)) It is axiomatic that applying the APA’s standard {
review to a contested issue requires that theimidtrative record be fully developed. It
other words, a court may not rule on an issue not previously raised or ruled upon b
it would not be part of # final agency actionSee5 U.S.C. § 704; 25 C.F.RReid v.
Engen 765 F.2d 1475, 1460 {Xir. 1985).

[11. Analysis

In Count Il, Plaintiff broadly assertthat the ONHIR breached its fiduciar
responsibility to Plaintiff. Plaintiff vaguelgtates “she first contacted ONHIR on Marg
13, 1992” and that ONHIR “didot accept an application frofher].” (Doc. 1 at 1 20
and 21). The record actualilydicates that Plaintiff visittthe ONHIR office “to inquire
as to receiving relocation assistance bsiehot that an application was not accepts
from her. (AR at 7). She ¢ states that ONHIR acceg@tber application on July 25
2005 after it opened a new opparity for individuals to apply. (Id. at §{ 22 and 23).
Ultimately, ONHIR denied her applicationrfrelocation benefits. (Id. at | 2%).

Other than the aforementioned allegatiansareful review of the administrativé
record shows that Plaintiff never raiseedxh of fiduciary dutyuring her application
review and hearing stage, nor did she &¥XHIR to consider this issue. Rathe
Plaintiff's allegation of a breach of fiduciaguty appears solelgrounded in a February
2008 district court statement that ONHIR haieed its fiduciary duty to relocation benef

? Defendant objects to the Court’s use of PléfiatExh. 1. (Doc. 1%t 5, n.3). The Court

sustains the objection and thus will ndyren statements made in that exhibit.

OTdhls is the subject of Count | of Plaifisi Complaint which isnot discussed in this
rder.
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eligible individuals by failing to informthem of their potentlaeligibility and the
subsequent reinstatement of eligibility ragonents for those wheubmitted applications
before 1986. (Docl at 6 f 27 citingHerbert v. ONHIRCV-06-3014-PCT-NVW
(D.Ariz. 2008). Therein, the district cauanalyzed ONHIR'’s failure to identify ang
inform Herbert as being poteally eligible for benefits, por to the 1986application
deadline. The court determined, on a dewetbrecord, that ONHIR had information that
Herbert lived on the Navajo Hopi Partitionkednds (“NHPL”) prior t01986, therefore, it
had an obligation to notify him of his poteadtieligibility for relocdion benefits. Here,
the administrative record contains no conajpdée allegation that ONHIR was aware that
Plaintiff lived on the NHPL prior to 1985nd that ONHIR failed to inform her of he
ability to apply. Consequently, the factsHierbert are distinguishable from Plaintiff's
case. Indeed, they undercgr Count Il allegation in thatlerbert was issued on a
developed administrative recondhich is not present here.
Plaintiff also relies orDarby v. Cisneros113 S.Ct. 2539 (1993) to assert thpat
requiring exhaustion of admastrative remedies is not reged by “statute or agency
rule.” (Doc. 15 at 5). Bwias Defendant points oudarby held that a claimant need nqt
take additional actionto exhaust remedies unless reqdi by statute or regulation
Darby, 113 S.Ct. at 2545 (It would be inconsistesith the plain language of § 10(c) fo

N

courts to require litigants to exhausptional appeals as well.”). MoreoveDarby
recognized the distinction between finakagy action and exhatisn of administrative
remedies.ld. at 2543. (“[T]he finalityrequirement is concerdeavith whether the initial
decision maker has arrived at a definitive ippos on the issue that inflicts an actual,
concrete injury [.]"). Thus, muse Plaintiff failed to devegdahe record omer Count Il
allegation, ONHIR was incapable ifsuing a final agncy decision on ft. Ironically,

Defendant states that ONHIstfered Plaintiff an opportuty to voluntarily remand the

* Plaintiff alternatively urges the Qa to agply the balancing test dcCarthy v.

Madigan 503 U.S. 140 ( 9929 to find thahe did not violatgprudential exhaustion

requirements. (Doc. 15 at 6-7)Yet Plaintiff ignores that eveprudential exhaustion

Egt lél:r_esz?)%r?r)l)e properlyeveloped recordseeNoriega-Lopez v. Ashcrof835 F.3d 874, 881
ir. :
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matter to permit her to creageproper record as to Count Il. (Doc. 14 at 2 n.2). $he
refused that offer.14.) Thus, this Court lacks the ability to review a final agency

determination where none existCount Il of Plaintiffs complaint must therefore b
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dismissed.

Accordingly,

IT ISORDERED granting Defendant'¥otion to Dismiss Count Il of Plaintiff's

Complaint. (Doc. 14).

IT ISFURTHER ORDERED that Defendant shall answCount | of Plaintiff's

Complaint within 14 dgs of this Order.
Dated this 5th dagf September, 2018.

/Hénorablé Dia
United States strlc
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