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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Sharline Krause, No. CV-17-08185-PCT-JJT
Plaintiff, ORDER

V.

County of Mohaveet al,

Defendants.

At issue is Ryan Andrew Krause’'sMbvant”) Motion to Intervene (Doc. 12,
Mot.), to which Defendants haviéed a Response (Doc. 1Bgsp.), and tavhich Movant
has filed a Reply (Doc. 17, Reply). Plafhtsharline Krause did not file a responsivie
brief, and thus neither takes a position oppgpor in support of the Motion. Becausg
Movant is already party to this actionet@ourt denies the Motion to Intervene.

l. BACKGROUND
This matter stems from the death oferKrause (“Decedent”)—Plaintiff’'s son

and Movant's father—during a confrotitmm with deputies from the Mohave County
Sheriff's Office on February 13, 2017. Plafhfiled suit in this @urt on September 14
2017, and amended her Complaint on Oatdhe2017. Plaintiff's Amended Complaint
contains five claims, four of which Plaintiffings under 42 U.S.&. 1983 for the alleged
violation of her own Fourteém Amendment substantive dpeocess rights. (Doc. 7, Am
Compl. 7 67-131.) Plaintiff additionally asserts a clafmwrongful death under

Arizona state law on behalf dferself and decedent’s staiyt beneficiaries, including
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Movant. (Am. Compl. 1 132-137.) Movanbw requests to intervene in the actic
pursuant to Federal Rule of Civil Procedure 24(aj(2).

[I.  ANALYSIS
In Arizona, an action fowrongful death may be bught by “the surviving

husband or wife, child, paremtr guardian, or personalmesentative of the decease
person for and on behalf ofhe deceased’s statutory bengfries. A.R.S. § 12-612A.
Although the statute permits a number of part initiate such a suit, it “contemplate
that claims by all statutory beneficisgide consolidated in a single actidilmot v.
Wilmot 58 P.3d 507, 511 (Ariz. 20R2Thus, “[a] wrongful death action . . . is one actic
for damages witlone plaintiff and one judgment.ld. (emphasis added) (quotifgegay

v. City of Tucson715 P.2d 761 (Ariz. 1986)¥ee also Forbes v. 21st Century Ins.,C0.

No. CV-08-884-PHX-ROS, 2 WL 11512381at *2 (D. Ariz. Jan 5, 2010).

That statutory beneficiaries are not nanpdaintiffs “does not preclude them fron
being ‘parties’ to the litigation.Austin v. City of Scottsdgl®&84 P.2d 151, 152 (Ariz.
1984). However, the single plaintiff rulesignificantly restricts a non-plaintiff
beneficiary’s participation in the matte3ee Williams v. Superior Cou®20 P.2d 332,
334 (Ariz. Ct. App. 1991)Under this rule, statutory benefiries may participate only in
the damages portion of the litigation as of rigdt. Nevertheless, a beneficiary, alon
with counsel, is entitled to attend depositigpestaining to a defendant’s liability, eve
though that party’s participain in those depositions is litad to aspects relating to thg
beneficiary’s damage#d. at 333-34.

Although the statutory plaintiff drives ehliability phase of litigation, he owes :

fiduciary duty “to the othebeneficiaries, both in comdting and settling the action an

' When fiIinP a motion tantervene, the moving partmust include “a pleadin

that sets out the claim or def®e for which interventn is sought.” Fed. R. Civ. P. 24(5(?)
Movant purports to base his motion or]eagl claim contained within the Amende
Complaint, which includes Plaintiff's clais brought under § 83 and the wrongful
death claim brought under Adma state law. (Mot. at 6.) However, Plaintiff's Motio
addresses intervention only witespect to Plaintiff's wrongt death claim. As such, the
Court limits its analysis to thwrongful death claim and desithe Motion to the exten!
II\DAIOV%% seeks to intervene in the remainirgrok in the action, which are all personal

aintiff.
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making distribution of proceed® each of the other benefries at the conclusion.”
Wilmot, 58 P.3d at 512. Thus, the plaintiffay push the matter to settlement; howev
the remaining beneficiaries siuagree to any settlememd. “Consent from the other
beneficiaries does not necessarily need ta lbemal agreement . . . , [but] the conse
must be expressly given or manifestdd.”

Thus, notwithstanding the Motion to InteneerMovant is already a party to thi

action because he allegestie one of Decedent’s staty beneficiaries. Defendants

concede this point. (Resp. at 3.) Dissatistiydhe rights afforded to him under Arizon
law, Movant seeks an expandede that would allow him t6ensure . . . that all viable
claims are asserted, that all responsible peraomsnade parties the action, [and] that
all admissible evidence is presented ia litigation.” (Mot. at 5.) Additionally, Movant
seeks the right “to participate in anyut-ordered alternative dispute resolutig
proceeding” and “to obtain discovery suchtthe may prove his damages occasioned
Decedent’s deati’(Mot. at 5.) Accordingly, the Court must determine whether Mov
should be permitted ancreased role by weof intervention.

Federal Rule of Civil Procedure 24opides for two types of intervention
intervention as of right and permissivéervention. Movant, however, bases his Motic
solely on intervention as of right under IR®24(a)(2). The NintlCircuit outlines four

requirements for Rule 24(a)(2) intervention:

(1) the application for intervéion must be timely; (2) the

applicant must have a “siditant protectable” interest

relating to thesproperty or tramstion that is the subject of the
transaction; f( % the applicant stube so situated that the
disposition of the action may, aspractical matter, impair or

impede the applicant’s ability gorotect that interest; and (4)
the applicant’s interest must lieadequately represented by
the existing parties in the lawsuit.

? Arizona law restricts dama%le_s in a wramgfleath action to injuries “resulting
from the death.” A.R.S. § 12-613. This canclude the decedent’s prospective earni

capacity; the loss of companidms comfort, and guidance esed by the death; and the

survivor's emational suffenig, but not the decedentsvn pain and sufferingWalsh v.
Advance Cardiac Specialists Chartey&@¥3 P.3d 645, 648 (Ariz. 2012). As such, tf
beneficiary possesses nearly all of the evegemeeded to prove his own damages, wh
limits the value of further discovery.
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Nw. Forest Res. Council v. Glickma82 F.3d 825, 838 (9t@ir. 1996). The movant’'s
failure to satisfy any single onaf these four factors is @ to a motion to intervene
under Rule 24(a)(2Perry v. Proposition 8 Official Proponents§87 F.3d 947, 950 (9th
Cir. 2009).

Because it is dispositive, the Court addes only whether the existing parties w
adequately represent Movant’s interest. &k an applicant fointervention and an
existing party ‘have the samaltimate objective, a pramption of adequacy of
representation arises.Nw. Forest Res. CoungiB2 F.3d at 838 (quotin@re. Envitl.
Council v. Ore. Dep’'t of Envtl. Quality’75 F. Supp. 353, 85(D. Ore. 1991)). The

moving party thus bears thHmurden of demonstrating th#te existing party does not

adequately represent its interddt.

Here, Movant offers two bases to showttRlaintiff is incapable of representin
his interest. First, Movant suggests that Plaintiff's age disqualifies her, going so far
argue that “[P]laintiff's advanced age puts la¢ a disadvantage the youthful Ryan.”
(Reply at 3.) Even ignorinthe unwarranted generalizatioesmbedded within Movant’'s
briefs, this line of argument is utterly unpgasive and looks past the fact that licens
counsel represents Plaintiff ihe matter. As such, the Coudides not find that Plaintiff's
age makes her incapable of representingriezest of any statutory beneficiary.

Second, Movant argues that “Plaintiff @ats as both statugpbeneficiary and as
plaintiff puts her in unavoidable conflicting roles.” (Mot. at 5.) This argument, howe
is perplexing given that almsb every plaintiff in a wrogful death action is also &
statutory beneficiarySee Wilmqt58 P.3d at 511 (“[IJn most gtances . . . the plaintiff ig
the surviving spouse or child and is also a beneficitmys conducting the action ang
receiving the proceeds as both litigant by and trustee.”). Although it is
conceivable that conflict could exist betwea plaintiff and a statutory benefician
warranting an expansion of the beneficiary’s rigghparticipate in tb matter, this is not
that caseSee, e.g., Rexroad v. Volvo Truck Cpigos. CV-06-1437-PHX-JAT, CV-
1714-PHX-JAT, 2007 WL 2949004t *1 (D. Ariz. Oct. 10,2007) (finding conflict in
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liability phase of wrongful death action wheatsitory plaintiff was also the defendant i
a second wrongful death suit stemming from the same set of operative facts and b
by beneficiary). Outside of pving Movant’'s owndamages, Plaintiff's and Movant’s
interests are one in the same—proving Datendants are liable fahe wrongful death
of Drey KrauseSee Williams820 P.2d at 335 (“[T]he pariplaintiff and the petitioner

share the same interest, namtdyestablish the defendantigbility . . . .”). As such,

Movant fails to show that his interestould be inadequatelyepresented absent

intervention. The Coutherefore denies the motion.

[I11.  CONCLUSION
As this Court has articulated, and@sfendants acknowledge, Movant is alrea

party to this litigation witHimited rights affordedo him by Arizona law. These include

the right to litigate issues pertaining to Movanmtwn damages, as well as the right
attend and observe depositionsissues of liability. As a payt Movant is further entitled
to notice of all aspects ofeHitigation, including this Courd’ orders and the pleadings @
all parties. Finally, Movant igntitled to attend all hearingsdaparticipate to the extent
warranted by law. As a matter of judiciatonomy, however, Pldiff shall direct all
iIssues pertaining tbefendants’ liability.

IT IS THEREFORE ORDERED denying Movant Ryan Krause’s Motion t(
Intervene (Doc. 12). 8&cause Movant is already a partythe action, he is permitted tc
participate in this litighon to the extent articulated by the Court.

Dated this 9th day of April, 2018.

N\

Hongrable n J. Tuchi
United Staté$ District Jue
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