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et al v. United States of America et al Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Derrith Watchman-Moore, et al., No. CV-17-08187-PCT-BSB

Plaintiffs,
V. ORDER
United States of America, et al.,

Defendants.

Pending before the Court iee United States of Amer’s (“Defendant” or “the
government”) Motion to Disiss pursuant to Rules 12(b)(and (b)(6). (Doc. 11.)
Plaintiffs have filed a response to the Matitm Dismiss and filed a Motion for leave t
amend. (Doc. 17.) Magistrate Judge jurisdictivas agreed to by some parties, but 1
all.(Doc. 15.)

Pending before this Court, the nstgate judge’s Report and Recommendati
that the partial motiomo dismiss be granted and thihé motion for leag to amend de
denied without prejudiée(Doc. 34.)

After considering the Report and Reconmai&tion and the arguments raised in t

! Because not all of the named defendants have beesdser consented to magistrate judge jurisdictio
the assigned magistrate judge lacks jurisdiction $miis the Complaint and therefore issues the Rep
and Recommendation to a United States District Ju®ge Williams v King_ F.3d___, 2017 WL
5180205, at *3 (@ Cir. Nov. 9, 2017)(holding that the absence of consent from unserved defen
deprived the magistrate judge of jurisdictiordtemiss the complaint); see also 28 U.S.C. § 636 (c).

2 After the R&R was filed with this Court, but beforastiCourt could rule, Plaintiff filed a motion to file
an amended complaint with the proposed amended complaint attached. Defendant opposes the
complaint and the motion to object and opposition are fully briefed.
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Objection, the Response, and the Replg,@lourt now issues éfollowing ruling.
STANDARD OF REVIEW

When reviewing a Magistrate Judg&sport and Recommendation, this Court
“shall make ade novadetermination of those portion$ the report...to which objection
is made,” and “may accept, reject, or nfgdin whole or inpart, the findings or
recommendations made by the magistrate jidg8 U.S.C. 8 636(b)(1)(C); see also
Baxter v. Sullivan, 92 F.2d 1391, 1394 (bCir. 1991) (citing Britt v. Simi Valley
Unified Sch. Dist.708 F.2d 452,454 (9Cir. 1983)).

DI SCUSSION

TheGovernment'artialmation to dismiss raises sawat grounds for dismissal.

(Doc. 11.) The Government first argues tf@tDerrith Watchman-Moore, as personal
representative of the decedang'states, and the decedesitdings, Callan David Moore,
Cheyenne Summer Moore, Cerra Dawn Mp@nd Chael Skye Moore, should be
dismissed as plaintiffs fromithaction because they are tio¢ proper parties to bring a
wrongful death action under Arizona lawd.(at 2.) The Government also argues that
because the United Stateshs only proper defendant anclaim brought under the
FTCA, all other defendants should be disseis. Additionally, the Government argues
that (c) the Court should disss Plaintiff's claims for ndgent supervision, hiring, and
retention in paragraphs 50 — &id 61 of the Complaint puraot to Rule 1Zb)(6) for
failure to state a clm because the FTCA de@ot provide for suitagainst institutional
defendants. Finally, the parties’ disputg\idhether Arizona or Navajo law applies to
Plaintiffs’ FTCA claim. (Doc. 11 at 3-4)oc 17 at 11-14, Doc. 22 at 3-5.)

After reviewing this mattede novgthe Court agrees with the magistrate judge’s
recommendation on all issues. These isbia@e been extensively analyzed and
reasoned in the Report aRécommendation. (Doc. 34.)

A. Proper partiesto awrongful death action under Arizona Law

The Government argues that pursuant to Arizona Revised Statute 12-612(a),

b)
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An action for wrongful death sHdde brought by and in the name
of the surviving husband or fe, child, parent or guardian, or
personal representative of thecgéased person for and on behalf
of the surviving husband or wife, itdiren or parents, or if none of
these survive, on behalf the decedent’s estate.

AR.S.§12-612(A).

The Plaintiffs object, citing @it a “personal representative of [the] estate may file
survival action....” This Court agrees withe language contaidevithin A.R.S. § 12-
612(A).

B. Proper Defendants

The Government next argues that all othemed defendants should be dismiss
because the United Stategshg only proper defendant anclaim brought under FTCA.
Plaintiffs have not objected to this. As pr@ysly noted, in all fture claims, the United

States of America is the only propenamed defendant in this case.
C. Claimsfor negligent supervision, hiring, and retention

The Governmentarguesthat the FTCA does noprovide for suits against
institutional defendants or unnamed individual®laintiff objects stating that “[the]
hospital should have had protocol in place smch a failure was gégent and below the
standard of care expectedafeasonable and prudemedical facility.”(See Doc. 37 at
3.) To the extent thahe complaint allegasdependent claims faregligent supervision,
hiring and retention by, the institutiofsort Defiance Indian Hospital or unname
supervisors, this Courtilivdismiss those claims.

D. Arizonaor Navajo Law in an FTCA action

The government argues that in this mattezona law applies as the “law of the
place” for purposes of the FTCA. (Doc. 11 at.3-Plaintiffs assert that the Court shou

apply Navajo law as the “lawf the place.” (Doc. 17 &1-12.) As the government

correctly notes, the Ninth Circuit has not exglljcaddressed whether state or tribal la
applies in a case brought under the FTCA.weher, in the context of FTCA claims, th
Ninth Circuit has applied withduliscussion the law of theasé in question, not tribal
law. See Seyler v. United Stat882 F.2d 120, 12@th Cir. 1987)Marlys Bear Med. v.

-3-

ed

d

d

W




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

U.S. ex rel. Sec. of Dep't. of Interjd@41 F.3d 1208, 1127-18 (9th Cir. 2001)Bennion v.
United States 288 Fed. App’x 443, 444 (9th 1Ci2008) (applying Idaho law to 3

malpractice claim arising out of a weblsecenter within the Coeur d’Alene Tribe

reservation). This Court relies on the Ni@hcuit and District of Arizona cases cited i

the conclusions reached ltge magistrate judge iher Report and Recommendation

(Doc. 34), and as such, findsathArizona State law is propgenue in this instance, no

tribal law.

Having reviewed the legal conclusionisthe Report and Remmendation of the
Magistrate Judge, and the objections having been madethyphdies, the Court finds
that the Magistrate Judge adequately askird all of Petitioner's arguments. Therefof
the Court hereby incorporates and dadopghe Magistrate Judge’s Report ar

Recommendation. (Doc. 34.)

Finally, Plaintiffs propsed amended complaint B 39) is an extensive
narrative that is not in accordttv the requirements of FedéRules of Procedure 8. As
such, it would be virtually impossible for [2mdants to file a meaningful answer i
compliance with the Rule. Many of the allegations are, in reality, Request f
Admissions, which are better left to FedeRules of Procedure 36 or a motion fd

Summary Judgement.

CONCLUSION
For all of the reasons set forth above,
ITISHEREBY ORDERED that the Court adopts the Report and

Recommendations of the matyate judge. (Doc.34.)
IT ISFURTHER ORDERED,

DISMISSING Derrith Watchman-Moore as persomepresentative of decedent’s estate

as a Plaintiff in this action.

DISMISSING Decedent’s siblings: Callan DaviMoore, Cheyenne Sumner Moore

Cerra Dawn Moore, and Chael Sky e as parties in this matter.
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IT ISFURTHER ORDERED,
DISMISSING Fort Defiance IndiarHospital Board, Inc., dba Fort Defiance India

Hospital a.k.a. Tsehootsooi Nahata'dzl Health and Medical Center as Defendant i

matter.

DISMISSING Curtis R. Olsen, M.D. and Jane Doe Olsen, husband and wife

Defendants in this matter.

DISMISSING Alithea Gabrellas, M.C. and John ®d&abrellas, wife and husband, &

Defendants in this matter.

DISMISSING Roger V. Begay, M.D. and Jane Doe Begay, husband and wife

Defendants in this matter.

DISMISSING Cammie Oster, R.N. and JohHboe Oster, wife and husband, 3

Defendants in this matter.

DISMISSING John and Jane Does — V and Black and White Corps | — V a
Defendants in this matter.

DISMISSING Grey Partnership | — V as Defendants in this matter.
IT ISFURTHER ORDERED,

DISMISSING Plaintiff's claim for negligent supeision, hiring, andretention without
prejudice.

IT ISFURTHER ORDERED, GRANTING the Government’s partial motion tg
dismiss. (Doc. 11.)

IT ISFURTHER ORDERED DENYING Plaintiff's motion for leave to amend
without prejudice. (Doc. 39.) The Plaiffithas acted prematurely by not allowing the
Court to rule on the Report and Recommeiotieof the Magistrate Judge and the
Plaintiff's actions have complicatéde record. However, the Court WIRANT
Plaintiff leave to file a new motion to ame the complaint. The new motion to amend,
however, must be in accordance with the fngdi adopted by this Court in the Report at

Recommendation and in this Order. Any motion to file a new Motion to Amend the
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Complaint must be filed byuesday, July 31, 2018.
DATED this 22 day of June, 2018.




