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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Derrith Watchman-Moore, et al., No. CV-17-08187-PCT-BSB
Plaintiffs, ORDER

V.

United States of America, et al.,

Defendants.

Plaintiffs have filed a second motion for leave to file an amended compl

(Doc. 51.) Defendant United States of émea opposes the motion. (Doc. 55

Plaintiffs have filed a reply isupport of their motion. (&c. 66.) The Court denies thg
motion for the reasons below.
l. Background

On September 14, 2017, Plaintiffs coomoed a wrongful death action under th
Federal Tort Claim Act (“FTCA”). (Doc. 1.) Ithe Complaint, Plaintiffs alleged that o
February 7, 2014, Chantal Moore (the decedent) was adntitt€ort Defiance Indian
Hospital with a diagnosis of pneumonia. (Ddcat § 31.) On Reuary 12, 2014, the
decedent fell in the hospital thaoom, hit her head, and wimind actively seizing on the
floor. (Id. at § 37.) The decedent sufferewbther seizure later that dayld.(at 1 38.) A
CT-scan showed hemoabes, and the decedent showed signs of brain dambdyeat (
19 38-39.) The decedent was transferredFtagstaff Medical Center where, aftg
surgery, she died on Beisary 15, 2014. 14. at 1 40, 42, 44.) After filing an
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administrative claim, which was denied, Ptdfa filed a Complaint in this Court.ld. at
11 10-11.) In addition to the United S=tof America (“D&ndant” or “the

government”), the Complaint named numeroudsepdefendants. (Doc. 1; Doc. 34 at 2.

The government filed a motion to partiallismiss the Complaint and the assigng
magistrate judge issued a repand recommendation on that motfofDoc. 11.)

On June 22, 2018, District Judge [Bten M. McNamee adopted the report al
recommendation. (Doc. 47.) Pursuant tattarder, the Court concluded that Arizor
law applied to Plaintiffs’ wrongfl death claim under the FTCAId( at 3-4.) The Court
dismissed, without prejudice, Plaintiffs’ alas for negligent supervision, hiring, an
retention. (Doc. 47 at 3, 5.) The Codismissed all of the named Defendants except
the United States of America and dismiéssee named Plaintiffs except for Derrit
Watchman-Moore and Henry ioore, as the surviving parents of the decedeldt. at
3-5.) Therefore, after the June 22, 200rder, the only remaining claim in thg
Complaint is the wrongful death claim undde FTCA brought by Plaintiffs Derrith
Watchman-Moore and Henry K. Moore, a®cedent's surviving parents, again
Defendant the United States of America.

In the June 22, 2018 Order, the Countidd Plaintiffs’ moton for leave to amend
without prejudice to filing another motion to amend by July 31, 2018. a( 5.) The
Court noted that Plaintiffs’ proposed amedg#eading was an “extensive narrative” th

did not comply with Rule 8 of the FedérRules of Civil Procedure and to whick

Defendant could not file “aneaningful answer.” 1¢.) The Court cautioned that a

proposed amended pleading must comply Ritie 8 and cure any deficiencies noted
the Report and Recommetida and its order. I{. at 4-5.)

111

111

report and recommendation was issuedaoise, at that time, not all of the nam:
1A rep d dati ' daloise, at that time, not all of th
defendants had been served or consented gnsmite Jud%e urisdiction. (Doc. 34 at
n.1 _scmngV\mllamsv King, F.3d , 2017 WL 51805, at *3 (9th Cir. Nov. 9,
2017) (hold_lné; that the absence of cemtsfrom unserved defendants deprived t
magistrate ju %e of jurisdiction to disssi the complalnLt})s) The assigned magistrg
judge now has full consent afl parties. (Doc. 48kee 28 U.S.C. § 636(c).
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[I.  Motion for Leaveto File Amended Complaint

On July 31, 2018, Plaiiffs filed a timely motion to amend, a proposed fir
amended complaint, and a supporting memdwan (Docs. 51, 51-151-2.) In their
motion and memorandum, Plaintiffs state thiety seek leave to amend to add: (1)
claim under Arizona’s survival statute, AriRev. Stat. § 14-3110 brought by Plaintif
Derrith Watchman-Moore, in heole as personal representative of decedent’'s es
(Doc. 51 at 4; 51-2 at 3); and (2) a claimnefgligent supervision and training. (Doc. §
at 5; Doc. 51-2 at 4.) Defendant opposles inclusion of certain allegations in th
proposed pleading. (Doc. 55 at 2-10.) Defient also argues that the proposed amen
complaint fails to complyvith Rule 8 or theuhne 22, 2018 Order.ld. at 10-11.)

A. Pleading Requirements

A complaint must include “a short amdain statement of the grounds for the

court’s jurisdiction . . . .” Fed. R. Ci\?. 8(a)(1). A complainmust also include “a
demand for the relief sought . . . .” Fed.@&v. P. 8(a)(3). Finally, a complaint mus
contain “a short and plain stahent of the claim showing that the pleader is entitled
relief.” Fed. R. Civ. P. 8(a)(2). “Each ajlaion must be simplepacise, and direct.”
Fed. R. Civ. P. 8(d)(1). When a complaimtludes the factual elements of a cause
action, but those facts are not organized antehort and plain statement of the claim,”
may be dismissed for failure to satisfy Rule 8(&e Sparling v. Hoffman Constr. Co.,
864 F.2d 635, 640 (9th Cir. 1988).

Additionally, a party’s claim must bsetated “in numberegaragraphs, each
limited as far as practicable to a single seticfumstances.” Fed. R. Civ. P. 10(9¢
Bautista v. Los Angeles Cty., 216 F.3d 837, 840-41 (9th CR000). Failure to set forth
claims in such a manner places the burdamthe court to decipher which facts suppdg
which claims, as well as to determine whethetaantiff is entitled to the relief sought.”
Haynes v. Anderson & Srudwick, Inc., 508 F. Supp. 1303, 1306 n.1 (E.D. Va. 198
Whether to enforce Rule 10’s requirementdigcretionary, but it is appropriate to do S

when it is necessary to facilitateckear presentation of the claimSee Benoit v. Ocwen
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Fin. Corp., Inc., 960 F. Supp. 287 (S.D. Fla. 1997) (requiring compliance with Rule
where allegations were confag and conclusory, claimsere commingled, and it was
impossible to determine nature of claims).

B. The Proposed Pleading does not Comply with Rule 10

The proposed first amended complaint (FAQeges that the action arises und
the FTCA. (Doc. 51-1 at 3.) Under the A, Congress authorizesuits against the

United States for money damages “for injunyloss of property, opersonal injury or

death caused by the negligent or wrongdicst or omission of any employee of the

Government while acting within the sapof his office or employment, unde
circumstances where the United States, if imape person, would be liable....” 2
U.S.C. 8§1346(b)(1). The Act gives federurts exclusive jurisdiction over sucl
claims. Id. The FTCA’s waiver of immunity perits causes of action against the Unitq
States arising out of certain torts commitbgdfederal employees tieg within the scope
of their employment. See Dolan v. U.S Postal Service, 546 U.S. 481, 483 (2006)
“[T]he extent of the United States’ liabilitynder the FTCA is generally determined &
reference to state law."Molzof v. United Sates, 502 U.S. 301, 305 (1992Frlin v.
United States, 364 F.3d 1127, 1132 (9th Cir. 200@tating that underlying cause o
action in an FTCA suitomes from state law)fchwarder v. United Sates, 974 F.2d

1118, 1127 (9th Cir. 199Zstating that “state law governs the scope of the United Stz
substantive tort liability . . . .”) (emphasis in original).

Further, under the statutory proceduré feeth in 28 U.S.C.8 2675(a), a “tort
claimant may not commence proceedingsaartagainst the United States without fir
filing [his] claim with an appropriate feddragency and either ceiving a conclusive
denial of the claim from thagency or waiting for six months elapse without a final
disposition of the claim being madeJerves v. United Sates, 966 F.2d 517, 519 (9th
Cir. 1992);see Brady v. United Sates, 211 F.3d 499, 502 (9t@ir. 2000) (a claimant
under the FTCA must complyith 8 2675(a) before a district court can exert subjs

matter jurisdiction over the claim). Théclaim requirement of section 2675 is
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jurisdictional in nature and may not be waivedé&'ves, 966 F.2d at 519 (quotirgurns
v. United States, 764 F.2d 722, A (9th Cir. 1985)).

In the motion for leave to amend, Plaifstiassert that the proposed pleading ad
a claim under Arizona’s survival statue, Arizev. Stat. 8 14-311&nd adds allegations
to support a “negligent superiaa and training claim.” (Dac1 at 4-5, Doc. 51-2 at 3-

4.) Although the Court previously denied Ptéfs leave to amend based, in part, on tf

form of the filing, (Doc. 47 at 4), Plaintifisave again submitted a proposed FAC that i

“an extensive narrative.”ld.; Doc. 51-1 at 1-52.) Theaption of the proposed amending

pleading identifies the FAC as including ah for “Wrongful Deat, Survivor, Federal
Tort Claim.” (d. at 1.) The proposed FAC inclesl sections entitled Introductioial.(at

2-3), Parties, Jurisdiction, and Venud. (at 3-9), General Allegationsd( at 9-14),

Factual Allegations followed by anotheeading entitled Supervisory Liabilitid( at 14-

50), and Demand against Defendantsl. &t 50-52).

The proposed FAC fails to clearly idegtPlaintiffs’ claims—the underlying stats
law causes of action—and does not sethfdhiose claims in separate countSee
Bautista, 216 F.3d at 840-41see Watson v. United Sates, 2017 WL 2904263, at *2
(identifying the FTCA as a “vehicle througlkhich [a plaintiff] brings [tort] claims
against the United States.”). Plaintiffs’ failuie clearly identify tleir claims has caused
confusion about what claimthey are asserting. For @xple, Plaintiffs’ motion to
amend refers to a “negligent supervision &athing claim.” (Doc. 51 at 5.) However

the proposed FAC does not identify such @molas a separate count. (Doc. 52-1 at

52.) In its response to the motion to ameDdfendant refers to a claim of negligeng

based on a “failure to adopt, revise, iorplement adequatbospital policy on fall
prevention.” (Doc. 55 at 2.) Howevdrecause the proposed FAC does not clea
identify any particular claim, it is uncleavhether the proposed FAC asserts such
negligence claim. Additionally, Defendant stthat the only claim Plaintiffs properly

exhausted is a medical malpractice claim (Cxicat 6), but the proposed FAC does n
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clearly identify that claim irthe body of the FAC and doest include that claim in a
separate countSee Bautista, 216 F.3d at 840-41.

Plaintiffs’ failure to identify the state Wwacauses of action and failure to set for
their claims in separate numbered paralgsapas shifted the burden “on the court
decipher which facts support which claims,veal as to determm whether [Plaintiffs
are] entitled to the relief sought.Haynes, 508 F. Supp. at 1306.1. The manner in
which the proposed FAC is drafted does nahply with Rule 10 or the Court’s June 22
2018 order and prevents the Court, dbdfendant, from determining what claim
Plaintiffs are asserting. Additionally, Plaififéi failure to clearly identify each of their
claims prevents the Court from determinwbether they have satisfied the exhausti
requirement as to each claingee 28 U.S.C. § 2675(a)lerves, 966 F.2d at (stating thai
because the requirement of an administratiaém is jurisdictional, it “must be strictly
adhered to.”). For these reasons, the Cderties the motion for leave to amen
However, the Court grants Plaintiffs a fingbportunity to file a motion for leave tc
amend and to submit a proposed FAC thdlly complies with the federal pleading
requirements, including the requirements in Rufle If Plaintiffs wish to file an amendec
complaint, they shaket forth each claim as a separedeint by clearly numbering ang
distinguishing each claim, inglling the underlying factual afations for each claim.

Accordingly,

IT ISORDERED that Plaintiffs’ second motion fdeave to amend (Doc. 51) i$

DENIED without prejudice.

IT ISFURTHER ORDERED that withinfourteen days of the date of this order,
Plaintiffs may file a third motion for leave samend. The motion fdeave to amend and
the proposed amended complaint must conapllg the applicable f@eral and local rules
of Civil Procedure and this Order.

Dated this 28th day of August, 2018.

Bridgetf Bade
United States Magistrate Judge
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