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2, County of et al Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kimber|y Kennedy’ No. CV-17-08206-PCT-SPL
Plaintiff, ORDER
VS.

County of Mohave, et al.,

Defendants.

Decedent Kenneth Jack Keray, Ill was shot and kilek during a traffic stop

performed by Defendant Deputy Mark Gda (“Giralde”) and former defendant

Sergeant Mike Ramirez (“Ramirez”). (Doc. 877atDoc. 29 at 7) Plaintiff Kimberly
Kennedy (the “Plaintiff”) filed suit againsteéhCounty of Mohave ahGiralde (together,
the “Defendants”) alleging causes of actursuant to 42 U.S.C. § 1983, among oth
claims. (Doc. 29) The Defendants moveEm summary judgement on each of th
Plaintiff's claims (the “Motion”). (Doc. 76)The Motion was fully briefed on January 28
2019. (Docs. 83, 91) The Casrruling is as follows.
I. Legal Standard

A court shall grant summary judgmentlie pleadings and supporting documen
viewed in the light most feorable to the non-moving @& “show that there is no
genuine dispute as to any material fact tredmovant is entitled tudgment as a mattef
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret77 U.S. 317, 322-23
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(1986). Material facts are those facts “thagjimiaffect the outcome of the suit under th

governing law.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A genuine

dispute of material fact arisé@s‘the evidence is sth that a reasonabjery could return a
verdict for the nonmoving partyldl.

The party moving for summary judgmedygars the initial burden of informing thg

court of the basis for its motion and identifyitigpse portions of the record, together with

affidavits, which it believes demonstrate thesetice of a genuine issue of material fa
Celotex 477 U.S. at 323. If the montis able to dsuch, the burden é&m shifts to the

non-movant who, “must do more than simphow that there is some metaphysical dot
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as to the material facts,” and instead must “come forward with ‘specific facts showinc

that there is a genuine issue for triaMatsushita Elec. Indus. Ce. Zenith Radio Corp.

475 U.S. 574, 586-87 (1986). A judge’s ftion’ at summary judgment is not to weigh

the evidence and determineettruth of the matter but tdetermine whether there is a

genuine issue for triaCable v. City of Phoeni47 F. App’x 780, 78 (9th Cir. 2016).
Il.  Background!
In October 2016,the decedent was driving a veli without operating taillights,

and the Plaintiff, the decedent’s wife, was a passenger in the vehicle. (Doc. 87

Giralde and Ramirez began to follow the dbm@’s vehicle to conduct a traffic stop.
(Doc. 87 at 7) The decedentlled off the road ito a driveway and shut off the vehicle.

(Doc. 87 at 7) Ramirez was the first offiderengage the decedenRamirez followed

14

the decedent into theideway, parked his patrol veh&lbehind the decedent’s vehicle

illuminated his red and blue ovexdd lights, and exited his patrol vehicle. (Doc. 87 at

Ramirez then approached thevdr's side window of thelecedent’'s vehicle and asked

for the decedent’s driver’'s license and carsegtion information. (Doc. 87 at 8) When

1 Unless otherwise noted, thecta that follow are undisputed.

2 The Second Amended Complaint statest the decederwas shot and killed
sometime between October 28, October 29 or lat81 of 2016. (Do@9 at 3, 6) The

Defendants’ statement of facktates that the incidentcurred on October 28, 20186.

(Doc. 77 at 1) The Plaintiffs amended staent of facts “admit[s]” that the incident
occurred on October 23, 26. (Doc. 87 at 7)
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Giralde pulled into ta driveway and parked his pataar, Ramirez was already standing

at the driver’s side of the decedsrvehicle. (Doc. 87 at 9)

The decedent informed Ramirez that he bt have identification with him. (Doc
87 at 9) While the decedent and Ramingere talking, Girllle approached the
passenger’s side of the stoppedtlick2 and asked the Plaintiff for identification. (Doc. 8
at 9) The Plaintiff stated thahe did not have identificatio(Doc. 87 at 9) At that time,
Giralde noticed that the ignition to the decedent’'s vehighs broken, which raiseq
Giralde’s suspicion that the decedent wawinlg a stolen vehicle. (Doc. 87 at 9
Meanwhile, the decedent and Ramirez were gingan a conversation about whether tf
decedent was required to possessiver’s license “just to travel”. (Doc. 87 at 9) Bass
on the content of the conversation between dhcedent and Ramirez, Giralde becat
concerned that the decedemidathe Plaintiff were sovereign citizens, also known
constitutionalists. (Doc. 87 at 10) In his deapos, Giralde testified that he had bee
trained to believe that sovereign citisehad a reputation foresponding to police
encounters with deadly force. (Doc. 87 at 10)

Ramirez asked the decedent to step ouhefvehicle, and the decedent did n
follow Ramirez’s instruction. (Bc. 87 at 11) Ramirez tes#l that he told the decedern

that the decedent was underest for failing to produce idéfication, and Giralde yelled

at the decedent to step out of the vehi¢l@oc. 87 at 11) It is undisputed that the

decedent did not follow Ramirez’'s commands and instead started the vehicle by plU
a screwdriver into the broken ignition. (D&7 at 11-12) Ramirez then instructed t
decedent to stop, and Ramiremusk the driver’'s side wirmv of the decedent’s vehiclg
with a baton. (Doc. 87 at 12)
[ll.  Disputed Facts

The subsequent series of eventdisputed between the parties.

Officer’'s Account:

After Ramirez struck the driver’s side mdow with a baton, the Defendants state

that the decedent shifted thehicle into reverse, hittingoth Ramirez’s and Giralde’s
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patrol vehicles. (Doc. 77 at 4, 5) Raexs stepped back from the vehicle when
reversed, and Giralde moved towards his patoland unholstered his weapon. (Doc.

at 5) Next, the Defendants state that the decedent shifted his vehicle into driv

accelerated forward, turning the vehicle towards Giralde..(Do@t 5) The Defendants

state that Giralde fired his weapon through ¥khicle’s windshielavhile the vehicle was
moving forward. (Doc. 77 at 5) At the timer@de’s first shots were fired, Giralde state
that he believed the vehicle would hit hiemd Ramirez was standimg an open part of
the driveway. (Doc. 77 at 5) The Defendastate that the vehicle never reversed
second time, but continued to move forwtowards Giralde until it hit a fence. (Doc. 7
at 5)

The vehicle was still runng at the time it hit the fece. (Doc. 77 at 5) The
Defendants state that Giraldhen moved toward the vehicle and fired his weaf
through the passenger’s side window at theedriyDoc. 77 at 6) Giralde states that |
feared that the vehicle would continuenmve towards him or reverse backward in
Ramirez; however, Giralde admits that did not know Ramirez’s location at the tim
the shots were fired throughe passenger’s side window. (Doc. 77 at 6, 34) In
deposition, Giralde also stated that a¢ ttme he fired the fatal shots through th
passenger’s side window, he didt believe that the vehicle could hit him. (Doc. 77
34)

Plaintiff's Account:

For the purpose of resolving the Motiotihe Court finds that the Plaintiff's
testimony is unclear and inconsistent. the Plaintiff's amended statement of fatthe
states that after Ramirez struck the driveide window with a dan, the decedent puf

the car into reverse and the decedenghicle moved backward, becoming wedgs

3 The Court did not provide the PI&ffh with leave to file an amended
controverting statement of facts. Howewiére Defendants did not move to strike t
Plaintiff's amended statement of fadBobrowolski v. City of Mes@2010 WL 11515564,

at 4 (D. Ariz. Oct. 27, 2010). Accordly, the Court will consider the amended

statement of fact®8ranscomb v. Grp. USA, 1n@2010 WL 1853973, at 1 (D. Ariz. July

2, 2010) (stating “the Ninth @iuit Court of Appeals has stat its strong preference for

resolving cases on the merits”).
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between the two patrol vehicles. (Doc. 872at On Page 3 of &hPlaintiff's amended
statement of facts, the Plaintiff states thi¢r backing up, the dedent drove his vehicle
forward, stopped the vehicle from moving femd, and then put the vehicle in revers
again to move backwards(Doc. 87 at 3) On Pag&3 of the Plaintiff's amended
statement of facts, the Plaintiff statesttlthe decedent’s vehicle did not accelerd
towards Giralde, but proceed to “make a series of three-point like tufnisyy backing
up, moving forward, and reversing again. (Doc. 87 at 13)

In her deposition, the PIdiff agreed that the decewlereversed the vehicle
shifted the vehicle into drive and movece thiehicle forward, reversed the vehicle
second time, and then shifted the vehicle ittive a second time before being fatal

shot. (Doc. 77 at 67) Initiallthe Plaintiff states that Giralde’s first four shots were fir

through the vehicle’s windshield after tlvar moved forward the first time and the

decedent put the vehicle into reverdee second time. (Doc. 77 at 67, Kenne(
Deposition page 120) After a break in thgalgtion, the Plaintifthanged her testimony
to state that Giralde’s first four shots neefired through thewindshield when the
decedent put the vehelinto reverse the first timédgefore the vehicle ever move(
forward. (Doc. 77 at 68) However, in the arded statement of facts, the Plaintiff stat
that Giralde’s first four shots were firedtexf the decedent’'s vehicle reversed the fi
time and stopped. (Doc. 87 at 3)

It is undisputed that the Plaintiff couttbt see anything after the first shots we

fired through the windshield bause she slid down to thedir of the vehicle and put hef

head in the seat. (Doc. 87 at 14he Plaintiff states thdbiralde eventu&} approached

the passenger’s side window thie decedent’s vehicle affided additional shots at the

4 This is consistent with the Plaintiffgeposition testimony in which the Plaintif
states that the deoedt “went backwards, he went forward, and he went backwse
again.” (Doc. 87-1 at 17; Doc. 77 at 66)

® The Plaintiff admits that the vehicleoved forward in an attempt to make
three-point turn. (Doc. 87 44) By admitting thathe vehicle movetbrward, the Court
assumes that the Plaintiff means to ar the decedent’s vehicle did not moy
forward toward Giralde.
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decedent. (Doc. 87 at 4The decedent was Kkilled by allet that entered through the

passenger’s side window. (Doc. 87 at 6)e Decedent’s vehicle rolled forward and hit

pole. (Doc. 87 at 15) The Plaintiff stategitlthe decedent’s vehicle could not have

D

a

nit

Giralde at the time Giralde fired the fatabshthrough the passenger’s side window, and

Giralde could not see Ramirez and had noaeds believe that Ramirez was in dangg
(Doc. 87 at 13, 15)
IV. Analysis
The Plaintiff stipulated tahe dismissal of her “Municipal Supervisory Liability
claim. (Doc. 79) Each of the remaigiclaims will be addressed in turn.
A. Count | -42 U.S.C. 8 1983 —Wrongful Death or Excessive Force

1. Excessive Force Claim
The Plaintiff alleges a claim againsttibefendants under 42 U.S.C. 81983 f

“Wrongful Death or ExcessivEeorce”, but the substance tife Plaintiff's claim is for
excessive force. (Doc. 29 at 8) The firgpstn any action undet2 U.S.C. § 1983 is to
identify the constitutional right allegedly violateRosales v. City of Phoenif02 F.
Supp. 2d 1055, 1059-60 (D. Ariz. 1999). TheRi#istates that Giralde’s excessive ug
of force violated the decedent's FourBmendment, Fifth Amendment, Thirteent
Amendment and Fourteenth Amendment rigfidoc. 29 at 9) Foan excessive force
claim, the reasonableness of a particularaigerce must be judged from the perspecti
of a reasonable officer on the scene, and the relevant question is whether the o
actions are objectively reasonahh light of the facts and circumstances confronti
them, without regard to their darlying intent or motivationGraham v. Connqr490
U.S. 386, 396-97 (1989). The Ninth Circuituoof Appeals has held repeatedly th
the reasonableness of force used isnandly a question of fact for the jur§ee Liston v.
County of Riversidel20 F.3d 965, 976—77 (9@ir. 1997) (“It is forthe finder of fact to
determine the reasonablenesdla# force used in th case, and that can be done on
upon a fully developed record.”); see aslexander v. County of Los Angelég F.3d
1315, 1322 (9tiCir. 1995).
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The Court finds that there ergenuine disputes of matd fact that preclude

summary judgment on Plaintiff's 81983 excessive force claim because, if a jury were t

credit the Plaintiff's version of events, a jurguld reasonably finthat Giralde subjected

the decedent to excessive derin firing the fatal shotthrough the passenger’s Sidf
window. The Court finds that there is a gerudispute as to whether (i) the decedent’s
vehicle was driving in a direction toward Gda at the time the fitsound of shots was

fired through the vehicle’s windshield, (i@iralde reasonably feared for his safety and

[®X

the safety of other officers at the time tbie shooting, and (iii) the fatal shots fire
through the passenger’s side window of W&hicle constituted excessive force. The
Court finds that the facts surrounding these ifigeissues are matedi to resolving this
case on the merits. Because thera genuine dispute of matarfact as to the amount of

force used and the reasonableness of thaefahe Motion will be denied as to th

D

Plaintiff's §1983 excssive force claim.

2. Qualified Immunity

The Defendants argue that they arétled to summary judgment on Count 1 on
the basis of qualified immunity. (Doc. 76 atl®) “The doctrine of qualified immunity
protects government officialérom liability for civil damages insofar as their condugt
does not violate clearly established statutory or constitutional rights of whigh
reasonable personould have known.”Estate of Lopez by &rough Lopez v. Gelhaus
871 F.3d 998, 1005 (9th Cir. 2017) (citimparson v. Callahgn555 U.S. 223, 231
(2009)). “Qualified immunity gives government officials breathing room to make

reasonable but mistaken judgments about égpgal questions. When properly applied, it

protects ‘all but the plainly incompetent grose who knowingly violate the law.
Ashcroft v. al-Kidgd 563 U.S. 731, 743 (2011) (quotidMglley v. Briggs 475 U.S. 335,
341 (1986)). In determining wkher an officer is entitteto qualified immunity, the

Court must consider (1) whether there hasrba violation of a constitutional right, and

|

(2) whether that right was clearly estabéd at the time of the officer's allege
misconduct.”Lal v. California 746 F.3d 1112, 11169 Cir. 2014) (citingPearson 555
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U.S. at 231).

To find a clearly established right, theucbmust consider theght at issue in a
particularized sense, rather thas a broad general propositioiCtuz v. City of Tucsgn
2015 WL 1111805, at 3 (D. Ariz. Jy 14, 2015) (citingdbunn v. Castrp621 F.3d 1196,

1200-01 (9th Cir. 2010)). This ecause “the right allegediolated must be defined at

the appropriate level of specificity befoe court can determine if it was clearl
established.Cruz v. City of Tucsqr2015 WL 11111304t 3. Once a qualified-immunity,
defense is raised, the plaintiff bears the baroeproving the violabn of a constitutional
right and that the right was clearly establisne®O, Ltd. v. Strogh205 F.3d 1146, 1157

<

(9th Cir. 2000). It is well settled that tdecedent had an established Fourth Amendment

right against the use of unnecessary excedsree by a police office Accordingly, the

Court shifts its analysis to whether tliecedent’'s Fourth Amendment rights wef

violated.
Excessive force claims are governed by“aljective reasonableness standard
which requires a “careful kencing of the nature and ditg of the intrusion on the

individual’s Fourth Amendment interestagainst the countervailing government

interests at stakeGraham 490 U.S. at 388. Courtaust judge reasonableness “froIJn
en

the perspective of a reasonable officer ondbene, and consider several factors w

evaluating the strength of thewgnment'’s interest in the rfce used, such as: (1) “the

severity of the crime at issu€2) “whether the sspect poses an immediate threat to t
safety of the officers or others,” and (3) “whetlithe suspect] is actively resisting arre
or attempting to evade arrest by flighid: at 396. The most impi@ant factor is whether
the suspect posed an immedidireat to the safety dlfie officers or othersGeorge v.
Morris, 736 F.3d 829, 838 (9th C2013). Courts still must $&mine the totality of the
circumstances and consider whatever spefafitors may be appropriate in a particul;
case, whether or not listed @@raham” Bryan v. MacPhersqgn630 F.3d 805, 826 (9th
Cir. 2010).

In applying theGrahamfactors, the Court finds th#ttere are genuine disputes &
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to the material facts governing whether thecedent posed an immediate threat to {
safety of Giralde and Ramirez at the time eaxind of shots was fired. Taking the fac
in the light most favorable to the Plaintithere is a genuine giate as to whether the
decedent’s vehicle was movingaards Giralde at the time Giralde’s first shots were fir
through the windshield. Separately, in higalgtion, Giralde stated that the deceden
vehicle could not hit him at tii@ne the fatal shots were fired through the passenger’s
window. If a jury concludes that the vel@ahas not moving forward towards Giralde
the time of the shooting or that the vehicld dot pose an immed&tdanger to Giralde’s
safety, then a reasonable jury could finattthe decedent did n@ose an immediate)
threat to Giralde or Ramirez and that Glegs use of deadly force was not objective
reasonable. Therefore, for the purposeaesolving the Motion, # Court declines to
grant the Defendants summary judgement on Chumt the basis of qualified immunity.
B. Count Il -42 U.S.C. 8§ 183 — Survival Action

Under Arizona law, a survival action ispgrsonal injury actiothat survives to

permit a decedent’s estate to recover dam#gsswvould have been personally awards
to the decedent had he suedl Ariz. Rev. Stat. § 14-3110The Plaintiff asserts her
survival action on the basis of excessive fo(Bac. 29 at 10) For the same reasons tl
the Court finds that summary judgment isgpeopriate on the Plaintiff's excessive forg
claim, the Court finds that summary judgmt cannot be granted on the Plaintiff
survival action claim.

C. Count Il — Deprivatio n of Right to Familial Relationship

In order to establish a claim under 42 @.S§ 1983 for deprivation of a familia
relationship, the Plaintiff must prove th#te Defendants’ use of force shocks tl
conscienceGonzalez v. City of Anahein747 F.3d 789, 797 {89 Cir. 2014) (citing
Porter v. Osborn546 F.3d 1131, 11379 Cir. 2008)). This wou require the Plaintiff

to establish that Giralde acted “to cause hanmelated to the legitimate object of arrest.

Porter, 546 F.3d at 1139. Even viewing tlfects in a light most favorable to thg
Plaintiff, the Court finds this standard has heen met. The PIlatiff does notplead any
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facts stating that Giralde’s behavior shocks the conscience, and there is no indication

the record that Giralde had any improper lbenior motives when he shot the decedel

Thus, the Court finds that summary judgmeesnappropriate on the Plaintiff's 42 U.S.Q.

§ 1983 claim for deprivation @t familial relationship.

D. Count V — Negligence

To succeed on a negligence claim, a plHiniust show “(1) a duty requiring thg
defendant to conform to a certatandard of care; (2) a bdaby the defiedant of that
standard; (3) a causal connection between the defendant’s conduct and the rg
injury; and (4) actual damaged.éwis v. Dirt Sports LLC259 F. Supp. 3d 1039, 104!
(D. Ariz. 2017) (citingGipson v. Kaseyl50 P.3d 228, 230 (2007)). “The first elemer
whether a duty exists, is a ttex of law for the court talecide. The other elements
including breach and causation, are fakctasues usually decided by the jury.&wis
259 F. Supp. 3d at 1045.

The Defendants argue th#te Plaintiff's negligenceclaim must fail because
Giralde intentionally shot #hdecedent, and the Plaintddnnot establish a negligenc
claim based on an intentional act. (Doc. 782+13) The Plaintiffails to identify the
specific act or acts performed by Giralde thatemeegligent. The Rintiff also fails to
plead that the Defendants owed a duty to @onftheir conduct to a certain standard
care or that the Defendants breached any duthh (Doc. 29 at 13-14) However, th
factual issues identified herein precludeaavard of summary judgment on the Plaintiff]
negligence claim. Sgeifically, in taking the facts inhe light most favorable to the

Plaintiff, a reasonable jury could find that Ga@ was negligent inigner firing the first

round of shots through the hele’'s windshield or firing the second round of shats

through the passenger’'s side window. Adoagly, the Court finds that summary
judgment is inappropriate on Count 5.

E. Count VI — Negligent Infliction of Emotional Distress

A claim for negligent inflition of emotional distress requires that the emotiol

distress inflicted must be méested as a physical injury.eon v. Arizona2012 WL

10
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5936689, at 4 (D. AriaNov. 26, 2012) (citindRowland v. UniorHills Country Cluly 757

P.2d 105, 108 (App. 1988 Furthermore, a plaintiff mudtave been in the zone of

danger so that the negligenfeledant created an unreasonais& of bodily harm to her.
Rowland 757 P.2d at 108 (quotingeck v. Jacksgn593 P.2d 668 (1979)). As
supporting evidence for her emotional distrelssm, the Plaintiffprovides a declaration
stating that she suffers from severe emotiainsttess in the form of anxiety, nightmare
and crying spells. (Doc. 87-14 at 2) Howewbe Plaintiff fails to provide any evidenc
that her emotional distress manifested itselthe form of a requisite physical injury

The Defendants argue that the PlaintifEim must fail because Giralde shot th

decedent intentionally, not niegently. (Doc. 76 at 12—13)he Defendants’ argument i$

misguided, as the Plaintiff's claim for rggent infliction of emotional distress focuse
on Giralde’s actions causingrnato the Plaintiff, and ndbiralde’s intentional shooting
of the decedent. However, the Court finds tit record is devoid of any informatiol
demonstrating that the Plaintiff incurred the requisite physical infWgshington v. City
of N. Las Vegasl61l F. App’x 637, 640 (8 Cir. 2005) (stating that claim for negligent
infliction of emotional distress requires a shiogvthat a defendant’s negligence resuls
in physical injury or illness Accordingly, ssmmmary judgment is appropriate on Coul
6.

F. Count VIl — Intentional Inflic tion of Emotional Distress

To succeed on an intentional infliction of etmonal distress claim, a plaintiff mus
prove that a “defendant’s actseago outrageous in characterd so extreme in degree 8
to go beyond all possible bounds of decenay, @ be regarded as atrocious and utte
intolerable in a civilized communityHulstedt v. City of Scottsdal®d4 F. Supp. 2d 972
1018 (D. Ariz. 2012) (citingPatton v. First Fed. Sawand Loan Ass’'n of Phoeni%78
P.2d 152, 155 (1978)). The tort of intemi#d infliction of emoional distress requires
that (i) the conduct by the defendant mbst “extreme” and “outrageous”; (ii) the
defendant must either intend to cause emolidisiress or recklessly disregard the ne

certainty that such distressliwesult from his conduct; andiij severe emotional distress
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must indeed occur as a résof defendant’s conducDougall v. City of Tucsqn2017
WL 1210340, at 7 (D. Ariz. Mar. 31, 2017) (citi@itizen Publ’g Co. v. Miller115 P.3d
107, 110 (Ariz. 2005)). As supporting evidenfor her emotional distress claims, the
Plaintiff provides a declaration stating thate duffers from severe emotional distress |in
the form of anxiety, nightmares and cryingbg. (Doc. 87-14 at 2) The Court finds that
there are genuine disputes as to the fast®gnding whether the decedent’s vehicle was
moving towards Giralde at ¢htime the first round of slts were fired through the
vehicle’s windshield and whether or not ttheadly force used biralde was justified
given his beliefs about whethbe or Ramirez were in danger at the time he fired the
shots through the passenger’s side windowakmg the facts in the light most favorable
to the Plaintiff, the Court finds that a reasble jury could find tt Giralde’s conduct

when shooting through ¢hpassenger’s side window wagreme and outrageous. Thu

UJ

the disputed facts addressing the Deferglah&bility for intentional infliction of

emotional distress are a question for a juryesolve. Accordingly, the Court finds that

summary judgment is inappropriate on Count 7.
G. Count VIl — Battery/Assault

An actor is subject to liability to anothdéor battery if the actor intentionally]
engages in an act that resuftharmful or offensive contaetith the person of another.’
Hulstedt 884 F. Supp. 2d at 1016 (citil@uncan v. Scottsdalkledical Imaging, Ltd.
205 Ariz. 306, 309 (2003)). Police officems Arizona are protected by the state
justification statutes, whiclprovide that officers are naubject to civil liability for
“engaging in conduct othervasjustified pursuant to the provisions of this chaptey.
A.R.S. § 13-413. Under the statutes, #cer cannot be liable fousing deadly force
when the officer reasonably believes “that fierson is likely to efanger human life or
inflict serious bodily injury to another less apprehended without delay.” A.R.S. § 18—
410(C)(2)(c). As discussed, the Court finds thatre are genuine digies as to the facts
surrounding whether the decedent’s vehicle weoving towards Gitde at the time the

first round of shots were fired through the \ais windshield. There is a more distingt

12
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issue of fact regarding wheth or not the deadly force e by Giralde was justified
given his beliefs about whether he or Ramikeze in danger at thteme Giralde fired his
weapon through the passenger’s side window. Therefor&dbg finds that summary
judgement is inappropriate on Count 8.

H. Punitive Damages

In order for a plaintiff taecover punitive damages, thaipltiff must establish that
a defendant acted with an ‘femind,” which is a state ainind characterized by an intent
to injure or a conscious disragl of an “unjustifiable subgt#al risk of significant harm”
to others.Matthews v. Greyhound Lines, In882 F. Supp. 146, 149 (D. Ariz. 1995
Lewis 259 F. Supp. 3d at 1047. A plafhimust prove this evil mind by clear and

convincing evidence, lthough circumstantial edence may be used toeet this burden.
Matthews 882 F. Supp. at 149. Because Meurt finds that summary judgement is
inappropriate on the only remaining claimatirequests an award of punitive damages
(Count 2), the Court declings award summary judgment dme availability of punitive
damages at this time.

Accordingly,

1. IT IS ORDERED that Defendants’ Motiofor Summary Jdgment (Doc.
76) is granted in part a8 Counts 3 and 6; and

2. IT IS FURTHER ORDERED that Defendants’ Motion for Summary
Judgment (Doc. 76) is denied in pastto Counts 2, 5, 7, and 8.

Dated this 22nday of July, 2019.

Honorable Steven P. Lggan
United States District Jadge
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