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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
James Jones, No. CV-17-08231-PCT-SMB
Plaintiff, ORDER
V.

Bank of America NA, et al.,

Defendants.

Pending before the Court are three motitindismiss filed by Defendant Countr

Wide Inspection Services (“Defendant” 8€WIS”). The first motion was filed on

February 5, 2019ral seeks to dismiss Plaintiff's Amermtl€omplaint pursuant to Fed. R.

Civ. P. 4, 12(b)%), and 12(b)(4}. (Doc. 50). Plaintiff Jamedones filed an opposition
(Doc. 61). CWIS then filed second motion on March 22019, requesting a ruling or
the previous motion and seeking immediate disali (Doc. 64). Platiff also filed an
opposition to the second motioriDoc. 65). CWIShen filed anothemotion to dismiss
on July 26, 2019 (Doc. 78), to whiéHaintiff fled a Response (Doc. 79).
BACKGROUND
On November 6, 2017, Plaintiff filed Complaint againstnultiple defendants,

1 While Defendant asserts “12(b)(4)” in the title of the motion, the substanc
Defendant’s motion comes under “12(b)(5),” &efendant specifically requests dismiss
under “12(b)(5)” later in the motion. (Doc. 804). “Rule 12(b)(4) enables the defenda
to challenge the substance dadn of the summons, and 12(6) allows thedefendant to
attack the manner in which ser@iwas, or was not, attemptedBbthwell v. BrennanNo.
C-13-5439 JSC, 201W/L 953500, at *2 (N.DCal. Mar. 6, 2014).
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including CWIS. Thatomplaint was dismissed andAamended Complaint (“FAC”) was
filed on January 26, 2018 wittourt approval. Plaintiff<laims are based on allege
violations of the Fair DebCollection Practices Act (thtFDCPA”) and the Truth in
Lending Act (the “TILA").

On August 2, 2018, the Court issued amenrgranting Plaintiff's request for servic

by the United States Marshals Service (the “8hais”) pursuant to Fed. R. Civ. P. 4(c)(3).

(Doc. 11). Specifically, the Court orderedathithe “United States Marshal shall effe
service of the Amended Complaint (Do8)” and provided Plaintiff with specific
instructions for serving the summons and FAGhis manner. (Doc. 11 at 2-3). Plaintif
provided the Marshals with a@ncorrect address, preventing the Marshals from effect
service on CWIS, which the Marshals repdron September 7, 2018. (Doc. 12).

On September 18, 2018, Plathtequested another servipackage so that he coulg

correct CWIS’s address, (Doc. 15), and tloai€ granted his request on October 1, 201

(Doc. 18). The Clerk of Court sent the senpeeket to Plaintiff on the same day. Instei
of returning the packeb the Marshals, it appears thintiff then attempted service by

mailing a copy of the summons and FAC to S/t both a Phoenix, Arizona address a

a Colorado Springs, Calado address via certified mailittv return receipt requested.

(Doc. 23). The FAC and Summons sent © Bhoenix address were returned due tq
wrong address. (Doc. 23 8). The FAC and Summons sdntthe Colorado Springs
address were delivered and signed for by “Ertstu” (Doc. 23 at 7). They were not
however, addressed to any speaguferson, officer, or agent.

On October 25, 2018, Defendant Bank Axnerica filed a motion to dismiss
requesting dismissal in part for failure to seprocess. (Doc. 20). On December 28, 20
this Court issued an order (based on sinfdats to the facts above) finding “that servic
of process failed because it was not complétejda non-party, certified mail is not af
acceptable form of service, and the summams complaint were not mailed to a persq
authorized to accept service(Doc. 34 at 4). The Couduashed the service and gay

Plaintiff an opportunity to properly serve BaokAmerica. (Doc. 34 at 4-5). Plaintiff

o

1%

J

ot

—h

ing

=




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

then moved on January 3, 2019, for anotkervice packet tserve all defendants

including CWIS, (Doc. 39), and the Court gieshthat motion on February 13, 2019, (Dog.

54). The Clerk of Court received the packem Plaintiff on Felwary 20, 2019. The

Summons and Complaint were served omr&lyn Ramagos, CEO” of “Country Wide

Inspection Services” on May 22019. (Doc. 73 at 3).
DISCUSSION
l. Legal Standards
A. Service of Process
Federal Rule of Civil Procedure 12(b)(3loavs a party to move to dismiss claim

against it for insufficient service of prase The serving party bears the burden

establishing the validity of servic&rockmeyer v. May383 F.3d 798, 801 (9th Cir. 2004).

Service must be accomplished by anlawho is not a party to the casBeeFed.
R. Civ. P. 4(c)(2). Under Rule 4(h)(1)(B)reee of process can be effected on a forei
corporation through delivery of the summomsl @omplaint to “an officer, a managing g
general agent, or any other agent authortaedppointment or by Vato receive service
of process[.]” “When serving a corpom@t, Rule 4(h) requires personal service (
someone at the corporation, and servicentajl to a general corporate address is 1
sufficient.” Belle v. Chase Home Fin. LL.®lo. 06-CV-2454 W@® (LSP), 2007 WL
1518341, at *3 (S.D. CaMay 22, 2007) (citind.arsen v. Mayo Med. Ctr218 F.3d 863,
868 (8th Cir. 2000) (servicen corporation was ineffectv“because the summons an
complaint were mailed and not personallyvee on anyone durg the limitations
period.”)).

In cases involving plaintiffs proceeding forma pauperis the United States
Marshals Service, upon order of the Coart authorized to serve the summons and
complaint. See28 U.S.C. 8§ 1915(dkee also Boudette v. Barn€23 F.2d 754, 757 (9th
Cir. 1991). A pro se plaintiff proceeding forma pauperiss entitled to rely on the
Marshals for service, and such plaintiff's actgould not be dmissed for failure to effect

service because of the Marshalsluee to perform their dutiesPuett v. Blandford912
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F.2d 270, 275 (9th Cir. 1990). However, ina@ns plaintiffs’ responsibility to provide the
Marshals with accurate and sufficianformation to effect serviceAllen v. Comm’r of
Ariz. State PrisonNo. CV-13-08048-PHX-GMS, 2014 W2435685, at *3 (D. Ariz. May
30, 2014).

Under Federal Rule of CiviProcedure 4(m), “[i]f a defendais not served within
90 days after the complaint is filed, the court—on motion or on its own after notice t
plaintiff—must dismiss the action without puejce against that defendant or order th
service be made within a specified time.” deciding whether to dismiss a case or exte
the time period for service under Rule 4(thg court employs a two-step analysifaw
v. Williams 473 F.3d 1038, 104@th Cir. 2007). First, if theris a showing of good caus
for the delay, the court muektend the time periodd. Second, if there is no showing g
good cause, the court has discretion to eitl@mniss without prejudice or extend the tin
period. Id. “District courts have lwmad discretion to extend tarfor service under Rule
4(m).” 1d. at 1041. “Because pro se litigants nmedy on the Marshal for service, delay
in service attributable to the Marshalt@matically constitutegood cause preventing
dismissal under Rule 4(m)Armado v. Advanced Call Ctr. Techido. CV 10-1630-PHX-
JAT, 2011 WL 906053, at *1 (D. Ariz. Ma16, 2011) (internal quotation marks an
alteration omitted) (quotin@raham v. Satkoskbl F.3d 710, 713 (7th Cir.1995)).

B. Failureto Statea Claim

To survive a Rule 12{6) motion for failure to state@daim, a complaint must mee
the requirements of Rule 8(a)(2). Rule 8(aJy&Yuires a “short and plain statement of t
claim showing that the pleader is entitled thefé¢’ so that the defendant has “fair notic
of what the . . . claim is artie grounds upon which it restsBell Atl. Corp. v. Twombly
550 U.S. 544, 35 (2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Dismissad
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under Rule 12(b)(6) “can be based on the laick cognizable legal theory or the absence

of sufficient facts alleged undarcognizable Ilgal theory.” Balistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1988\ complaint that sets fth a cognizable legal

theory will survivea motion to dismiss if it contairsufficient factual matter, which, if
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accepted as true, states aiml to relief that is “fausible on its face.”Ashcroft v. Igbal
556 U.S. 662, 63 (2009) (quotingwombly 550 U.S. at 570). Fadiplausibility exists if
the pleader sets forth “factual content thatva#idhe court to drawhe reasonable inferencs

that the defendant is liable for the misconduct allegdd.” “Threadbare recitals of theg

elements of a cause of action, supported bseraenclusory statements, do not suffice.

Id. Plausibility does not equal “probabilityljut requires “more than a sheer possibili
that a defendant has acted unlawfullyld. “Where a complaint plads facts that are
‘merely consistent’ with a defendant’s biity, it ‘stops short of the line between
possibility and plausibility oentitlement to relief.” Id. (quotingTwombly 550 U.S. at
557).

Although a complaint attaekl for failure to state alaim does not need detaile
factual allegations, the pleader’s obligatioptovide the grounds for relief requires “mor
than labels and conclusions, and a formulaatation of the elements of a cause of acti
will not do.” Twombly 550 U.S. at 555 (internal citatioamitted). Rule 8(a)(2) “requires
a ‘showing,’ rather than a blanket assertiohentittement to relief,” as “[w]ithout some
factual allegation in the complaint, it isrdato see how a claimant could satisfy th
requirement of providing not onffair notice’ of the nature ahe claim, but also ‘grounds’
on which the claim rests.Td. at 555 n.3 (citing 5 Charleés. Wright & Arthur R. Miller,
Federal Practice & Procedure § 1202, at9%3d ed. 2004)). Thus, Rule 8's pleadir
standard “demands more atihh an unadorned, the-defendant-unlawfully-harmed-
accusation.”Igbal, 556 U.S. at 678 (citingwombly 550 U.S. at 555).

In ruling on a Rule 12(b)(6) motion to diss, the well-pled factual allegations ar

taken as true and construadhe light most favorabl® the nonmoving partyCousins v.

Lockyer 568 F.3d 1063, 1067 (9t@ir. 2009). However, lega@onclusions couched as

factual allegations are not given a presumption of truthfulaesk;conclusory allegations
of law and unwarranted inferences are néifigant to defeat a motion to dismissPareto
v. FDIC, 139 F.3d 696, 69®th Cir. 1998).
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1. Analysis

A. Insufficient Service

In its first motion, CWIS asks the Courtdsmiss Plaintiff’'sclaims against CWIS
under Rule 12(b)(5) “due to attempted sesviy a party to the case; service being mg
by certified mail, an unacceptable means of isefvand the failuréo serve an agent,
officer, or authorized individual of CWIS.” @. 50 at 4). The Court agrees that Plaint
Is not allowed to serve the papers becauss hegarty to the case. The Court also no
that there is no authorization for servicedaytified mail on a cquoration. Additionally,
Plaintiff offered no explanation for why heddnot make an effort to locate the props
person to accept service. Sexyan employee who is not afficer, a managing or genera
agent, or an agent authorized to accept service does not satisfy the requirements fo
service. SeeWilliams v. GEICO Corp.792 F. Supp. 2d 58, 65 (D.D.C. 2011). The

arguments by Defendant pertain to Plditstiattempt to mail service to Defendant.

However, after the first motiomas filed by Defendant, the Cagranted Plaintiff's motion
for another service packet, (Doc. 54), and Marshals subsequently served Defendq
(Doc. 73).

Defendant also argues that the claims st dismissed pursuant to Rule 4(m).

Defendant notes that on January 3, 201%iffff requested a s®nd service package

from the Court to serve CWIS,” and “Servicedly.S. Marshal[ | has not been completed.

(Doc. 50 at 3). But as noted above, after Deéat filed its first mbon, the Court issued

an order on Febiary 13, 2019 granting Plaintiff's daary 3, 2019 request for anothe

service package. (Doc. 54)n that order, the Court orderdlaintiff to complete and
return the service packet to the Clerk of GdmyrMarch 15, 2019. (Doc. 54 at 1). Recor¢
from the Clerk of Court show that Plaintiff&ervice packet was received by the Clerk

Office on February 20, 209 At that point, Plaintiff waso longer in control of service,

2 In Defendant’s second motion, it also ask@wourt to dismiss based on Plaintiff's failuf
to comply withthe Court’s February 13, 2019 ordéDoc. 54). Defadant argues that
Plaintiff “has now failed to amply with the Court’'s February3th order requiring service
by March 15, 2019.” (Doc. 64t 2). However, the Coust'order required Plaintiff to
“complete and return the service pactethe Clerk of Court byarch 15, 2019,” not to
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Accordingly, the Court denies Defendantgjuest to dismiss under Rule 4(m).

B. Failureto Statea Claim

Defendant also moves to dismiss for failure to state a claim pursuant to
12(b)(6). (Doc. 50 at 6—7). Bendant argues that “Plaintiffages no facts or exhibits ta
support his conclusory allegation” that CW§Sa debt collector pursuant to the FDCP
and foreclosed on Plaintiff's ham (Doc. 50 at 6). In &, Plaintiff makes very few
allegations against CWIS. Plaintiff allegeatttiCWIS is an agenthat services real
property and is a debt collectas defined by” the FDCPA. (FAC at 3). Plaintiff als
alleges that CWIS “illegally, wihout notice, foreclosed aridok possession of Plaintiffs
Real Property, Home and land, sometime between April 2016 and August 2016 le
Plaintiff homeless,” (FAC at 3), and thatid so “in a fraudulent, deceptive, unfair, an
unconscionable manner by stating the propedyg abandon[ed] which in fact it was ng
abandoned[.]” (FAC at 9). Plaintiff furthalleges that CWIS wiated the TILA “by
failure to disclose,” (FAC at 11), and th@WIS “was sent a ‘Verification of Proof of
Claim,” to which CWIS neveanswered. (FAC at 12).

Plaintiff makes claims pursint to the FDCPA and the TILA. However, Plainti
does not provide any factual ajkions sufficient to state a claim under either act.
order to state a claim under the FDCPA, a plgintust show: 1) thate is a consumer; 2
that the debt arises out of a transaction entered into for personal purposes; 3) t
defendant is a debt collector; and 4) that tHert#ant violated one of the provisions of th
FDCPA.” Dix v. Nat'l Credit Sys., IngNo. 2:16-CV-3257-HRH, 2017 WL 4865259, 3
*1 (D. Ariz. Oct. 27, 2017). To be held like for violation of the FDCPA, a defendar
must, as a threshold requirement, fall witkine act’s definition of “debt collector3ee
Heintz v. Jenkin$14 U.S. 291, 294 (1995In regard to his FDCPA claims, Plaintiff ha
done no more than providediclusory statements” assertifjjhreadbare recitals of the

elements of a cause of action"—which isufficient to meet th Rule 8 standardSee

complete service by that date. (Doc. 54) gbasis added). Accordingly, Plaintiff is ng
in violation of this Court’s order.
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Igbal, 556 U.S. at 678. At a minimum, Riaff provides no faatal support to his
allegation that Defendant is a debt collectoor does he makany allegations that
Defendant attempted to collectlabt. (Doc. 50 at 6) (“Withithe 105 pages of Plaintiff's
exhibits there is no eviden@# any communication from CWI&ttempting to collect a
debt from Mr. Jones.”).

Likewise, Plaintiff has not pled sufficient facts to sustacause of action under th
TILA. TILA is a consumer protection statuteat seeks to “avoid ¢huninformed use of
credit[.]” 15 U.S.C8 1601(a). Section 1638 of theL'A requires that certain disclosure
be made by the creditor to the consumer for each “consuedit transaction other thar
under an open end credit plari5 U.S.C. § 1638(a). It isot clear in the FAC what
Plaintiff is alleging against Defendant undée TILA. Plaintiff merely alleges that
Defendant “was sent a ‘Verifiagan of Proof of Claim’ on Owber 12, 2017 with an adde
stipulation to bring fah any and all valid bonafide lelgaroof of their right to foreclose
on Plaintiff with agency or as a holder in dzaurse,” and that Defendant never answers
(FAC at 12). Plaintiff has failed to sta& claim against Defeant under the TILA.

Accordingly, Plaintiff has failed to ate a claim against Defendant under t
FDCPA or the TILA, and all counts amst Defendant CWIS are dismissed.

IT IS ORDERED granting Defendant CV8’s motion to disnss (Doc. 50).
Defendant’s later motions tismiss, (Docs. 64nd 78), are therefor@esidered moot.

Dated this 10th day of July, 2019.

{onorable Susan M. Brnovich
United States District Judge
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