Jones v. Bank of Anerica NA et al Doc.[82
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4
5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| James Jones, No. CV-17-08231-PCT-SMB
10 Plaintiff, ORDER
11 w.
12| Bank of America NA, et al.,
13 Defendants.
14
15 Pending before the Court is a motion tendiss pursuant to Rule 12(b)(6) filed by
16| Defendant Bank of America, N.A. (“BANA")Doc. 68). Defendant Joseph J. Tirello Jr.
17|l filed a “Notice of Joinder in Bank of AmeriaMotion to Dismiss.”(Doc. 69). Plaintiff
18|| James Jones filed an opposition to BANA’s motion, (Doc. 71), and BANA filed a rgply.
19| (Doc. 74). Plaintiff also filed a sur-reply (Do6) without moving foleave to do so. The)
20| Court will strike Plaintiff's sur-reply and not considet it.
21 BACKGROUND
22 On November 6, 2017, Plaintiff filed Complaint againstnultiple defendants,
23| including BANA and Tirello. (Doc. 1). Thatomplaint was dismissed and an Amended
24| Complaint (Doc. 8, “FAC”) wadiled on January 26, 2018 with court approval. It |is
25| difficult to ascertain from th FAC exactly what Plaintiff alleges occurred, but his
o The rules do not contain a provisiafowing parties to file sur-repliesSee Armenta v.
27| SpencerNo. CV-16-00697-TUC-DCB2018 WL 4698648, at *1 (D. Ariz. Oct. 1, 2018)
(“There is no provision for Sur-pdes.”). And “[c]ourts geneally view motions for leave
28| to file a sur-reply with disfavor.”"Whitewater W. Indus., Ltd. v. Pac. Surf Designs,, Inc.
No. 3:17-CV-01118-BEN-BLM2018 WL 3198800, at *1 (8. Cal. June 26, 2018).
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allegations are centered around real prigpéocated at 3787 East Snavely Avenug,

Kingman, AZ 86409 (the “Property”), whiche alleges that at least some of t

ne

Defendants foreclosed on in 2016. Plaintiféges that he owned and has superior claim

to the Property and that he received a quincldeed on March 22012 from Harold
Goddard (“Goddard”). (FAC at1). In the FARIaintiff lists elevertounts under the Fain
Debt Collection Practices Act (the “FDCPAdnd one count under the Truth in Lendir
Act (the “TILA”). Plaintiff also requests demlatory relief and rescission of the loan.
DISCUSSION

l. Legal Standard

To survive a Rule 12{6) motion for failure to statedaim, a complaint must mee
the requirements of Rule 8(a)(2). Rule 8(aJ&uires a “short and plain statement of t
claim showing that the pleader is entitled tlefé’ so that the defendant has “fair notic
of what the . . . claim is artie grounds upon which it restsBell Atl. Corp. v. Twombly
550 U.S. 544, 55 (2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Dismissa

g

[

under Rule 12(b)(6) “can be based on the lafck cognizable legal theory or the absengce

of sufficient facts alleged undarcognizable lgal theory.” Balistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1988\ complaint that sets fth a cognizable legal
theory will survivea motion to dismiss if it contairsufficient factual matter, which, if
accepted as true, states airl to relief that is “fausible on its face.”Ashcroft v. Igbal
556 U.S. 662, 63 (2009) (quotingwombly 550 U.S. at 570). Fadiplausibility exists if
the pleader sets forth “factual content thatva#idhe court to drawhe reasonable inferencs

that the defendant is liable for the misconduct allegdd.” “Threadbare recitals of the

elements of a cause of action, supported bseraenclusory statements, do not suffice.

Id. Plausibility does not equal “probabilityljut requires “more than a sheer possibili
that a defendant has acted unlawfullyld. “Where a complaint plads facts that are
‘merely consistent’ with a defendant’s Biity, it ‘stops short of the line betweer
possibility and plausibility oentitlement to relief.” Id. (quotingTwombly 550 U.S. at
557).

U




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Although a complaint attaekl for failure to state elaim does not need detaile
factual allegations, the pleader’s obligatioptovide the grounds for relief requires “mor
than labels and conclusions, and a formulagdagon of the elements of a cause of acti
will not do.” Twombly 550 U.S. at 555 (internal citatioomitted). Rule 8(a)(2) “requires
a ‘showing,’ rather than a blanket assertiohentittement to relief,” as “[w]ithout some
factual allegation in the complaint, it isrdato see how a claimant could satisfy th
requirement of providing not onffair notice’ of the nature ahe claim, but also ‘grounds’
on which the claim rests.Td. at 555 n.3 (citing 5 Charles Wright & Arthur R. Miller,
Federal Practice & Procedure 8 1202, at%43d ed. 2004)). Thus, Rule 8's pleadin]
standard demands more thd&an unadorned, the-defdant-unlawfullyharmed-me
accusation.’Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 555).

In ruling on a Rule 12(b)(6) motion to dig®g, the well-pled factual allegations ar

taken as true and construadhe light most favorabl® the nonmoving partyCousins v.

Lockyer 568 F.3d 1063, 1067 (91@ir. 2009). However, leg@onclusions couched a$

factual allegations are not given a presumption of truthfuliaesis,;conclusory allegations
of law and unwarranted inferences are néfigant to defeat a motion to dismissPareto

v. FDIC, 139 F.3d 696, 699 (9th Cir. 1998). éurt ordinarily may not consider evidenc
outside the pleadings in ruling aRule 12(b)(6) mimon to dismiss.See United States V|
Ritchie 342 F.3d 903, 907 (9th Cir. 2003). t&urt may, however, consider materials-

documents attached to thmomplaint, documents inqoorated by reference in the

complaint, or matters of judicial notice—#twout converting the motioto dismiss into a
motion for summary judgment.ld. at 908.
Il. Defendant BANA's Motion

A. Standing

BANA argues that Plaintiff lacks stamgj to bring this action against BANA
“because Plaintiff is not, and never has begaréy to the Loan.”(Doc. 68 at 4). BANA
cites a case from this Districtathfound that one spouse didt have standing to asse

counts including contract and rescission @an under TILA because she was not a pa
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to the note andekd of trust.See Diamond v. One W. BaMNo. CV-09-1593-PHX-FJM,
2010 WL 1742536, at *fD. Ariz. Apr. 29, 2010)prder amended on reconsideratjdyo.

CV-09-1593-PHX-FJM, @10 WL 2200501 (D. Az. May 28, 2010). In response, Plaintif
argues that BANA does not have standing. (Doc. 71 at 4).

To show that a case or controversy existplamntiff must establish that he hal

standing to bring suitLujan v. Defs. Of Wildlife504 U.S. 555, 560-61 (1992). A plaintiff

must satisfy three elements astablish Article Il standing(l) an injuryin fact, (2) a
causal connection between the injury and treggadly wrongful conduct, and (3) that th
injury is likely to be redressed tay/favorable decision from the Courtd. Documents
submitted by Plaintiff with the FAC show@eed of Trust recorded on May 20, 200
regarding the Property. Goddard is ddsed as the borroweand World Alliance
Financial Corp. is described as the lender abuf187,500. (Doc. 8-1 at5). Furthermor
correspondence regarding the loan is addretss€@bddard. (Doc. 8-1 at 29). Plaintif
acknowledges that his “namenst on the trust deed,” but argues that he has stan(
because of the quit claim deadd “a special power of attorneyade out to Plaintiff by
Harold Goddard giving Plaintiff standing soie for Harold Goddard.(Doc. 71 at 7-8).
BANA did not address Plaiiff's argument in its Reply.The Court however notes that
power of attorney is an “instrument grantingn&mne authority to aeis agent or attorney-
in-fact for the grantor,Power of AttorneyBlack’s Law Dictionary(11th ed. 2019), and

“does not confer standing to sue in the hoklewn right because a power-of-attorney do

not transfer an ownership interest in the claim¥.R. Huff Asset Mgmt. Co., LLC V.
Deloitte & Touche LLP549 F.3d 100, 108 (2d Cir. 2008 By contrast, an assignment of

claims transfers legal title or ownershiptiobse claims and thdslfills the constitutional
requirement of an ‘injury-in-fact.” Id. Therefore, to the extetihat any of Plaintiff's
claims pertain to Goddard’s logRlaintiff has not shown that Ikas standing to bring thes
claims, and such claims are dismissed.

B. Claims Relating to the Trustee’s Sale

While Plaintiff postures his complaint asming under the FOPA and TILA, he
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also challenges the validityf the Trustee’s SaleSee, e.g.FAC at 13 (alleging that
Defendants did not havauthority to foreclose upoand sell Plainfi[’]s property”); id.

(“Plaintiff requests a determination of whetla@rly Defendants’ have authority to foreclog
on the property or to illegally seize theoperty without notice.”); FAC at 15 (Plaintiff
requests “qui[et] title as to the above refered claims”). BANA argues that Plaintif
waived all defenses and objections to the,sating A.R.S. 8§ 33-811(C). (Doc. 68 at 4

5). To the extent tha&laintiff's claims relate to the Tistee’s Sale, the Court agrees wi

BANA that such claims woulbde barred by A.R.S. 8§ 33-811)(Gvhich states, in part, as

follows:

... all persons to whom the ttes mails a notice of a sale under a
trust deed pursuant to 8 33-809Ishaive all defenses and objections
to the sale not raised in an actioatthesults in the issuance of a court
order granting relief pursuant toleu65, Arizona rules of civil
procedure, entered before 5:p0n. mountain standard time on the
last business day before the scheduled date of the sale.

“In effect, section 33-811 requires Plaintifte assert any objgons to and obtain
injunctive relief from the trustee’s sale prior $ach sale or risk losing their rights t
object.” Spielman v. KataNo. CV 10-0184-PHX-JAT, 201W/L 4038838, at *3 (D. Ariz.
Oct. 14, 2010)see also BT Capital, LLC v. TD Serv. Co. of A@7Z5 P.3d 598, 600 (Ariz.
2012) (“Under [A.R.S. 8 33-811( a person who has defenseobjections to a properly
noticed trustee’s sale has oneawne for challenging the saldirfg for injunctive relief.”).

Plaintiff filed an action in Mohave Coun8uperior Court prior to the non-judicial
sale, but failed to secure any Rule 65 feleenjoin the sale(Doc. 68-1 at 2—-19).Thus,
any challenges to the Trustee’s sali¢he Property are dismissed.

C. FDCPA Counts

“The FDCPA was enacted as a broad remexiatute designed to ‘eliminate abusiv

debt collection practices by debt collectorantgure that those debollectors who refrain

2 A court ordinarily may not consider eeiace outside the pleadings in ruling on a R

12(b)(6) motion to dismissSee United States v. Ritch#d2 F.3d 903, 907 (9th Cir. 2003).

“A court may, however, consider . . . matters of judicial notice[d’ at 908. A “court
may take judicial notice of matters of public record[§hoja v. Orexigen Therapeutics
Inc., 899 F.3d 988, 999 (9tir. 2018) (quotation markand citations omitted).
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from using abusive debt collection practie@s not competitively disadvantaged, and [to

promote consistent State action to protemistimers against debt collection abuses.
Gonzales v. Arrow Fin. Servs., LL660 F.3d 10551060 (9th Cir. 2011) (quoting 15

U.S.C. 8 1692(e)). “In order to state aiot under the FDCPA, a plaintiff must show:

1) that he is a consumer; 2) that the debearait of a transacti@ntered into for persona
purposes; 3) that the defendant is a debt collpand 4) that the defeant violated one of
the provisions of the FDCPA.Dix v. Nat'l Credit Sys., IngNo. 2:16-CV-3257-HRH,
2017 WL 4865259, at *{D. Ariz. Oct. 27, 2017). To bleeld liable for violation of the
FDCPA, a defendant must, as a threshold requent, fall within the Act’s definition of
“debt collector.” SeeHeintz v. Jenkins14 U.S. 291, 294 (1995).

Plaintiff's 11 counts against BANA wder the FDCPA are fothe most part
repetitive. Plaintiff alleges that BANA, alonwgth other defendantviolated the FDCPA

because it

e “Demanded payment of a debt Plaintiff did not owe”

e “[M]ade direct, indirect, and valithreats of dire consequences of
foreclosure to Plaintiff if Plaintiff fded to pay the allegkdebt in full”

e “[D]id send or caused to be sentRintiff a false communication by
notifying Plaintiff of a newoan with a different onew loan number that is
not known to the Plaintiff”’

e “[F]ailed to clearly and fairly communicate information about the amount
of the alleged new debt to Plaintiff”

e Presented legal documenmtkich were fraudulent,

e Had “no legal chain of title to forexte” as “[a]ssignments do not have a
legal assignor making them fraudulent”

e Had “no legal chain of title to forexte as the document called ‘Corporats
Assignment of Deed of Trust’ . . . [dhbeen mechanidly authored . . .
and is a fraudulent document”

e “[M]ade a false representation asth@ claim that [BANA] was the
Beneficiary of the said origin&leed of Trust in the ‘NOTICE OF
SUBSTITUTION OF TRUSTEE'.”

e “[C]oncealed the fact that theigimal loan was securitized”

(FAC at 5-10). WhilePlaintiff characterizes these ajbtions under vialtions of the
FDCPA, most of these allegations do redate to potential FDCPA violations.
BANA makes several argumerdas to why Plaintiff's FIZPA counts fail. First,
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BANA argues that Plaintiff fails to allege “thhe is a debtor and a consumer subject
the protections of the FDCPA.” (Doc. 683t Under the FDCPA, “consumer” is define
as “any natural person obligated allegedly obligated tpay any debt.” 15 U.S.C.
§ 1692a(3). Plaintiff does not allege that heesw debt. Furthermore, many of Plaintiff
allegations refer to an exhibit attachethi® FAC—EXHIBIT C.” (FAC at 3). However,
nothing in that exhibit indicates that Plainigfa party to the loan, the referenced debt,
the foreclosure proceedings. The documatitsefer to Goddard’s loan. None of th
exhibits provided indicate that Plaintiff is a consumer under the FDCHae Davis v.
Nationstar Mortg., LLCNo. 2:18-CV-1083-TN-EFB PS, 2019 WIB03899, at *3 (E.D.
Cal. Feb. 21, 2019R. & R. adoptedNo. 2:18-CV-01083-TLN=FB, 2019 WL 1431595
(E.D. Cal. Mar. 29, 2019) (disssing plaintiff's FDCPA claim wén he did not allege thai
he was obligated to repay ttebt incurred by the borrower).
BANA also argues that it is not a “dedwllector” under the FDCPA. The FDCPA
“defines the term debt collector to embrasgone who regularly collects or attempts
collect debts owed or due anothekftNair v. Maxwell & Morgan PC893 F.3d 680, 682
83 (9th Cir. 2018) (alterations and imal quotation marks omitted) (quotiitenson v.
Santander Consumer USA Iné37 S. Ct. 1718, 1721 {27)). “The FDCPA exempts
from its provisions the ‘originator’ of a ethe person is trying to collectSchneider v.
Bank of Am. N.ANo. CIV. S-11-2953 LKK2014 WL 2118327, &b (E.D. Cal. May 21,
2014) (citing 15 U.S.C8 1692a(6)(F)(ii));see also Lyons v. Bank of Am.,,NMo. 11-
01232 CW, 2011 WL 3607608, *t2 (N.D. Cal. Aug. 15, 201) (“The FDCPA applies to

those who collect debts on béhaf another; it does not encompass creditors who

collecting their own past due accounts.”) (citBigpoks v. Citibank (South Dakota), N.Al

345 Fed. App'X260, 262 (9th Cir. 2009)). Plaintiff aot alleged facts that demonstratir
that BANA attempted to collect@ebt other than as a creditor.

BANA presents additionarguments as to why Plaif's FDCPA counts fail, but
the Court need not reach the additional argumbkacause it finds that the FDCPA coun

fail because Plaintiff has ngrovided sufficient facts allegg that he is consumer a
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defined by the FDCPA or thBANA qualifies as a “debt colleat” under these facts. All
counts against BANA undéihe FDCPA are dismissed.

D. TILA Count

TILA is a consumer protection statute tisaeks to “avoid the uninformed use ¢
credit[.]” 15 U.S.C. 8§ 1601(a)‘TILA requires that lenderprovide certain disclosures tq
borrowers reflecting the terms of they& obligation between the partiesSoriano v.
Countrywide Home Loans, IndNo. 09-CV-02415-LHK, 201WL 2175603, at *6 (N.D.
Cal. June 2, 2011). BANA argues that Ridi fails to allegehe is a borrower, and
therefore the TILA claim should be dismissg@oc. 68 at 9). BANA points to the Dee
of Trust (Doc. 8-1 at 5), which shows thhé borrower in that transaction was Goddal
not Plaintiff.

In the FAC, Plaintiff alleges DefendaBANA violated the TILA by “failure to
disclose.” (FAC at 11). Platiff alleges that after he seBANA a “Verification of Proof
of Claim,” BANA “replied without a valid answg]” (FAC at 12). Plaintiff refers to
exhibit B—a letter he sent to BANA titled ‘@®d Faith Discovery Notice; Verification of
Proof of Claim Requested.” (Doc. 8-1 at) X¥erification Letter). In the Verification
Letter, Plaintiff mentions “my promissory notaiid “my loan,” but in the same letter refel
to “HAROLD K. GODDARD'S ORIGINAL WET INK SIGNATURE PROMISSORY
NOTE].]" (Id.). Plaintiff fails to allege anywhere the FAC that he is a borrower, and t

the contrary, submitted the Deed of Trust hexpressly lists Goddard as the borrowef.

Accordingly, the TILA count against BANA is dismissed.

E. Declaratory Relief

Plaintiff also requests “declaratory relieféquesting “a judiciatietermination of
the rights, obligations and interest of thetigs with regard tahe property” and “a
determination of whether any @dants’ have authority torfieclose on the property or tq
illegally seize the property ithout notice.” (FAC at 13).BANA argues that Plaintiff
“seeks adjudication of past isswm®l fails to set forth a maarious legal dispute” becausé

“Plaintiff's allegations arepremised upon a belief thdahe defendants improperly
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foreclosed and sold the Praope” (Doc. 68 at 9-10).

For the same reasons as discussed alBdamtiff's challenges to the foreclosurs
fail, and the Court must deny Plaintiféssociated request for declaratory relief.

F. Rescission

Plaintiff also requests rescission thie loan. (FAC at )3 BANA argues that
(1) Plaintiff does not have standing to seekcission because he was not a signatory
party to the loan; (2) Plaintiff has not pleshder of the loan balance; and (3) Plaint
waived the right to rescinde¢h_oan, as the trustee’s sale has already occurred. (Do
at 11). In response, Plaintiff states that he is eligible for rescission for several re
including that he “did noteceive any disclosures.” (Doc. 71 at 17).

“If a creditor fails to make requiredstilosures under the [TILA], borrowers ar
allowed three years from thean’s consummation date tescind certain loans.Hoang
v. Bank of Am., N.A910 F.3d 1096, 1098 (9th Cir. 2048iting 15 U.S.C. 8 1635(f)). As
noted above, Plaintiff has not alleged thatsha borrower. Furthermore, Plaintiff has n(
pleaded the ability to tender the anmt of the loan principle.See Grady v. Bank of
Elmwood No. CV11-2060-PHX-JAT, 22 WL 3228834, at *§D. Ariz. Aug. 6, 2012)
(dismissing TILA rescission claim becausaiptiff did not allege ability to tender the
amount of the loan principal3ee also Hogan v. NW Tr. Servs., @@l Fed. App’x 490
(9th Cir. 2011) (“The district court properljismissed appellants’ TILA claim seekin
rescission because appellantsrld allege the ability to tend#re proceeds of the loan.”)
Accordingly, Plaintiff's request for ression of the loan is dismissed.

lll.  Defendant Tirello’'s Motion

Defendant Tirello joined in BANA’s motim and also set forth additional reaso

why the FDCPA and TILA counts against hihosild be dismissed. (Doc. 69). Similar to

the allegations against BANA, Plaintiff's allegations against Tirello center around the
of the Property.
A. FDCPA Counts

Plaintiff makes similar allegations agaifistello under the FDCR, including that
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Tirello

e “Demanded payment of a debt Plaintiff did not owe”

e “[M]ade direct, indirect, and valithreats of dire consequences of
foreclosure to Plaintiff if Plaintiff fded to pay the allegkdebt in full”

e Presented legal documenthich were fraudulent,

e Had “no legal chain of title to forexte” as “[a]ssignments do not have a
legal assignor making them fraudulent”

e Had “no legal chain of title to forexte as the document called ‘Corporats

Assignment of Deed of Trust’ . . . [dhbeen mechanically authored . . .

and is a fraudulent document”

“[Cloncealed the fact that the original loan was securitized”

(FAC at 5-10). To the extetitat the reasons for dismissdé the FDCPA counts agains
BANA also apply to Tirellothe counts are dismissed.

In addition to the arguments made by BANArello argues that as the foreclosin
trustee, he “is not a debt cetitor and therefore, is nailgect to the FDCPA.” (Doc. 69
at 2). Tirello cites to a recent decision e U.S. Supreme Court which held that tf
FDCPA “exempts entities engaged in no more ti@fenforcement of security interests
from the lion’s share of” tha FDCPA'’s prohibitions.Obduskey v. McCarthy & Holthus
LLP, 139 S. Ct. 1029, 1040 (2011 The Court affirmed the Tenth Circuit’s holding whig
stated that the “mere act of enforcing a sdgumterest through a non-judicial foreclosur
proceeding does not fall under” masit the FDCPA'’s prohibitions.ld. at 1035, 1040
(quotingObduskey v. Wells Farg879 F.3d 1216, 122Q@0th Cir. 2018). Accordingly,
acts Tirello took in enforcing the security interest through norcildforeclosure are
exempt under the FDCPA’s mammohibitions, and all FDCP&ounts against Tirello arg
dismissed.

B. TILA Count

Plaintiff makes similar allegations agairistello under the TILA. To the extent
that the reasons for dismissal of the TILAunbagainst BANA also apply to Tirello, the
count is dismissed.

In addition to BANA'’s argumentirello also argues that he “was merely the trust

under the deed of trust and not the ‘service(Doc. 69 at 3). Tiredl points to Plaintiff's
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allegation that “the servicer, if requested,atnprovide the home owner the identity of th
holder of the debt.” (Doc. 69 at 3)itfag FAC at 11). If Plaintiff was requesting
documentation from the servicerakRitiff does not allege that Tirello was a servicer of |
loan and this count should besmissed for the above reasons.

C. Declaratory Judgmentaind Rescission

For the reasons stated above dismissing Plaintiff's requests for declaratory jud
and rescission of the loan agsi BANA, Plaintiff's requestare also dismissed in regar
to Defendant Tirello.

Accordingly,

IT IS ORDERED granting Defendant BANA’s Mion to Dismiss (Doc. 68).

IT IS FURTHER ORDERED that all counts are alsbhsmissed against Defendan]
Tirello pursuant to his joirer in BANA’s motion (Doc. 69).

IT IS FURTHER ORDERED striking Plaintiff's su-reply (Doc. 78).

Dated this 10th day of July, 2019.

{onorable Susan M. Brnovich
United States District Judge
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