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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Audra H., No. CV18-8129-PCT-DGC
Plaintiff, ORDER
V.

Nancy A. Berryhill, Acting Commissioner
of Social Security Administration,

Defendant.

Plaintiff Audra H. seeks review under 42S.C. § 405(g) of the final decision of

the Commissioner of Social Seity which denied her disdlity insurance benefits undef
sections 216(i), 223(d), and 1614(a)(3)(A)tle¢ Social Security Act. For the following
reasons, the Court will reverse the decisiothefAdministrative Law Judge (“ALJ”), ano
remand for additional proceedings.

l. Background.

Plaintiff is a 61-year-old woman withhagh-school educatiorand she previously
worked as a front-desk clerk, phone operaaoid caregiver. A.R. 44, 46-48. Plaintif
applied for disability benefits on Decembé, 2013, allegingdisability beginning
October 23, 2013. A.R. 11Plaintiff and a vocational expegjppeared and testified at
hearing before the ALJ. A.R0-84. On March 15, 2017 ,&ALJ issued annfavorable
decision, finding Plaintiff was natisabled. A.R. 11-21. The ALJ’s decision became {

18

Al

he

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/3:2018cv08129/1105345/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/3:2018cv08129/1105345/18/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Commissioner’s final decision when the Appeals Council denied Plaintiff's reques
review on April 19, 208. A.R. 1-4.
Il. Legal Standard.

The Court reviews only those issuessed by the party challenging the ALJ
decision. See Lewis v. Apfe?36 F.3d 503, 517 n.13 (9@ir. 2001). The Court may se
aside the Commissioner’s disability deterntima only if the determination is not
supported by substantial eviderarals based on legal erro©rn v. Astrue495 F.3d 625,
630 (9th Cir. 2007). Substantial evidenis more than ascintilla, less than a

t for

U)

preponderance, and relevant evidence theasonable person might accept as adequate to

support a conclusion considagirthe record as a wholeld. In determining whether

substantial evidence supports a decision, thet@oust consider the record as a whole and

may not affirm simply by isolating a “spéc quantum of supporting evidence.ld.

(internal citations and quotationarks omitted). As a generale, “[w]here the evidence
IS susceptible to morthan one rational interpretatioone of which supports the ALJ’S
decision, the ALJ’s conclusion must be uphel@tiomas v. Barnhar278 F.3d 947, 954
(9th Cir. 2002) (citations omitth. The ALJ is responsibl®or resolving conflicts in

medical testimony, determining cibility, and resolving ambiguities. Andrews v.

Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995). reviewing the ALJ’s reasoning, the Cour

Is “not deprived of [its] &culties for drawing specific aridgitimate inferences from the
ALJ’s opinion.” Magallanes v. Bower881 F.2d 747,55 (9th Cir. 1989).
lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is disalftadourposes of the Social Security Ac
the ALJ follows a five-step process. 20F@®R. 8§ 404.1520(a). The claimant bears t
burden of proof on the first four steps, &hd burden shifts to éhCommissioner at stef
five. Tackett v. Apfel180 F.3d 1094, 1098 (9th Cir. 1999At the first step, the ALJ

determines whether the claimant is engagmgubstantial gainful activity. 20 C.F.R|

8 404.1520(a)(4)(i). If sahe claimant is not disabled and the inquiry enids. At step

two, the ALJ determines whether the clanh&as a “severe” medically determinab
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physical or mental impairment. § 404.1520()(# If not, the claimant is not disablec
and the inquiry ends.ld. At step three, the ALJoosiders whether the claimant’
impairment or combination of impairments ngeet medically equals an impairment liste
in Appendix 1 to Subpart P of 20 C.F.R. Ri44 8§ 404.1520(a)(4)(ii If so, the claimant
is automatically found to be disabletd. If not, the ALJ proceeds to step four. At ste
four, the ALJ assesses the claimant’s residual functionakdgi{“RFC”) and determines
whether the claimant is still capablef performing past relevant work
8 404.1520(a)(4)(iv). If so, the claimastnot disabled and the inquiry endsl. If not,

the ALJ proceeds to the fifth driinal step to determine whether the claimant can perfg
any other work based on the claimant's RE@Qg, education, and work experieng
8§ 404.1520(a)(4)(v). If so, the claimant is dabled. If not, the claimant is disabldd.

At step one, the ALJ found that Plaintiffet the insured status requirements of t

Social Security Act through September, 316, and that she had not engaged|i

substantial gainful activity since October 23130 A.R. 13. At step two, the ALJ foun
that Plaintiff had the following severe impairmg: vision loss in the right eye; peripher;
neuropathy; osteoarthritis of éhright foot and bilateral wis; bilateral cgpal tunnel
syndrome, status post release on the left; bdhtaibital tunnel syndrae; left ring finger
trigger finger, status post releasnd lumbar degenerative ddisease. A.R. 13. At stey
three, the ALJ determined that Plaintiff didt have an impairment or combination (
impairments that meets or medicadlguals a listed impairment. A.R 16At step four,
the ALJ found that Plaintiff had the RFC prform light work, and was capable @
performing past relevant work as a pemdoattendant, front desk clerk, and casir

reservation clerk. A.R. 16, 21.

1 The ALJ found thaPlaintiff's depressive disordend polysubstance dependenc
alone and in combination, ditbt cause more than a miniht@anitation on her ability to

perform basic mental work and were therefusesevere. A.R. 13-14. The ALJ also note
that Plaintiff had been diagnosed witbbesity, migraines, urinary incontinence

hypertension, and hepatic steatosis througtieutecord, but these impairments also we
not severe. A.R. 15-16. Plaiffitdoes not appeal those findingSeeDoc. 12 at 18-22.
Nor does Plaintiff appeal findings regang her mental work capacitiefd. at 7 n.7.
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IV. Analysis.

Plaintiff argues the ALJ’s decision is defwe for two reasons: (1) the ALJ erre
in rejecting the opinion of Plaiiff's treating physician; and J2he ALJ rejected Plaintiff's
symptom testimony without spific, clear, and convincin reasons, supported by
substantial evidence. Doc. 12 at 1-2.

A. Medical Opinion Evidence.

1. Legal Standard.

A physician’s opinion may be a treajinsource, examining source, Or nof
examining sourceSee20 C.F.R. 8 404.1527 (evaluating ojoin evidence for claims filed
before March 2017)tl.ester v. Chater81 F.3d 821, 830 (9tiCir. 1995). A treating
physician is one who provides has provided the claimant with medical treatment
evaluation, or who has an ongoing treant relationship with the claimantld. at
8§ 404.1527(a)(2). Generally, &hJ should give greatest wght to a treating physician’sg
opinion and more weight toehopinion of an examininghgsician than a non-examining
physician. See Andrews53 F.3d at 1040-41see alsa20 C.F.R. § 404.1527(c)(2)-(6)
“The ALJ must do more than offer hisorclusions. He must set forth his ow
interpretations and explain why they, mttithan the doctei, are correct.” Embrey v.
Bowen 849 F.2d 418, 421-22 ® Cir. 1988). The Commissier is responsible for
determining whether a claimant meets theustay definition of dsability and does not
give significance to a statement by a medsmlrce that the claimant is “disabled” g
“unable to work.” 20C.F.R. § 416.927(d).

2. Dr. Janikowski.

The ALJ gave limited weight to thesgsessment by treating physician, Dr. Ma
Janikowski. A.R. 20. Becse Dr. Janikowksi is a treafj source whose opinion wa
contradicted by consultative examining phyancDr. Tromp, the ALJ could discount he
opinion only for specific and legitimate reasaupported by substantial evidence in t
record. Lester 81 F.3d at 830-31.
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On July 19, 2016, Dr. Janikowski opindtht Plaintiff could continuously sit for
thirty minutes to an hour, arsit for three hours per day; stand and walk for thirty minu
to an hour at a time, and ftwo hours or less per day; freqigrift and carry five pounds,
occasionally lift and carry ten pounds, andeha lift and carry mee than ten pounds;

occasionally reach, and rarely stoop, squatwtror climb; frequatly handle, grip, or

[es

grasp; rarely push or pull conots; frequently do fingering or fine manipulation; use either

foot for repetitive movements, but not botlgs a moderate regttion for occupational
driving, but no restrictions founprotected heights, movimgachinery, exposure to dust
fumes, gases, or marked changes in teatpex and humidity; and has moderately sevs
limitations from pain and fatigue. Dr. Janikdwbased her opinion on Plaintiff's medica
records, clinical observationsb and other diagnostics, ahdr knowledge of Plaintiff's
presenting diseases and disorders. A.R. 1324-41326.

Discrediting Dr. Janikowski’'s opinion, the ALJ stated:

While | accepted the assessment thatdlaimant’s impairments resulted in
more than minimal limitations witlmer ability to perform work related
activities[,] the limitations assessdyy Dr. Janikowski appeared to rely
heavily on the claimant’'subjective allegations anglere inconsistent with
available physical examination resufiad review of systems, which, as
discussed in this decision, routinslyjowed only mild to moderate findings
consistent with the residual functidreapacity listed in this decision.

A.R. 20. The ALJ also discredited Dr. Janigki’s assessment that Plaintiff's limitation
would prevent her from sustaining lotgrm employment because the disabili

determination is reseed for the Commissioneid.

The Commissioner concedes that the ALJ’g &rsd third reasons were error. Doc.

16 at 8. As to the ALJ’'s second reasthe Commissioner addresses none of Plaintif

arguments (Doc. 12 at 11-18), and does ague that the medical evidence was

inconsistent with Dr. Janikowski’'s opinion &g ALJ found, nor that affirming would be

2 Some of Dr. Janikowski’s handwritten comnts or sgecific recommendations ar

illegible. The Court also notes that the Atiled Exhibits 29F and 30F. Both exhibit
contain the same July 19, 2016 opininDr. Janikowski. A.R. 1324-30.
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proper. Rather, the Commissioner states tiatALJ provided “some good reasons f

discounting the opinion, but asks the Qoto remand for the ALJ to reweigh Dr|

Janikowski’s opinion. Doc. 1t 1, 8-9. Later in its edit-as-true rule analysis, the

Commissioner concedes under the first steptbieaf\LJ failed to provide legally sufficient

reasons for rejecting Didanikowski’'s opinion. Id. at 9. The Court interprets the

Commissioner’s position as conceding that the Atred in all reasons for discrediting D
Janikowski, and therefemeed not address Plaintiff's arguments.

B. Evaluation of Plaintiff's Symptom Testimony.

In evaluating a claimant’s symptom testiny, the ALJ must engage in a two-st€
analysis. First, the ALJ mudetermine whether the claimgmesented objective medicg
evidence of an impairmentahcould reasonably be expedtto producehe symptoms
alleged. Garrison v. Colvin 759 F.3d 995, 1014 (9th Cir. 2014). The claimant is |
required to show that her impairment could ozably be expected to cause the severity

the symptoms she has allegedly that it could reasonablyave caused some degree

the symptomsld. Second, if there is no evidencemoélingering, the ALJ may reject the

claimant’s symptom testimony only by givisgecific, clear, and convincing reasoih.
at 1015. “This is not an easy requirement to me€he clear and convincing standard
the most demanding required in Social Security caséd.’'(quotingMoore v. Comm’r of
Soc. Sec. Admin278 F.3d 920, 24 (9th Cir. 2002)).

At the hearing before the ALJ, Pidif testified tothe following. SeeA.R. 50-74.

On a typical day, she rates her pain at aboutensen a one-to-ten scale. A.R. 53. Plaint

v

v
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experiences constant neck pain that trawets her shoulders, back, knee, and foot, and

causes numbness and tingling im kems and hands. A.R.&1. She has broken botf
feet more than once and experiences constanfieamthose injuries. A.R. 51. She als
experiences back pain and fatigmeich cause her to hunch owghen she sitand walks.

A.R. 52-53. Even hunched, Plaintiff cam &r only thirty minutes without needing tc
stand or change positioné.R. 68. An injecion in Plaintiff's lowerback only helped her

pain for a few days. A.R. 57.
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Plaintiff is blind in her rightye, and she uses an unprdsslicane to help her walk
A.R. 56-58. Walking is difficult. She can sthfor only ten to fifteen minutes at a tim
and walk less than a block witht stopping. A.R. 66-67. $hhas difficulty with twisting,
bending, squatting, and other truncal movemem§.R. 69. Plaintiff has problems usin
her hands, grasping objects, buttoning her startd working zippersA.R. 61. Lifting a
gallon of milk, or more thaeight pounds, is difficult. A.R. 67. Carpal tunnel surge
helped “quite a bit,” but did not alleviate leem and hand pain completely. A.R. 51.
Plaintiff's anxiety and depssion affect her daily life, tdn causing her to becom;
upset over minor issues and interactions witters. A.R. 62. She has difficulty with hg
memory, including remembering words, concatiig, and focusing on her thoughts ar
tasks. A.R. 63. She takes medications fam,pdepression, and anxiety. A.R. 53-54.
Plaintiff wakes three to seven times idgr the night to us the restroom, and
sometimes cannot make it to th&throom because of her pain. A.R. 64. Due to pain
depression, Plaintiff struggles to get dressatidamher hair, and usliiadoes not leave her
home. A.R. 64. Plaintiff does dishes dagndry, dusts, sometimes vacuums, and groc
shops, but she must use a wheelchair ordeaa grocery cart because she cannot walk
without support. A.R. 64. She does not participate in any social groups or activtie
She does not believe that her pain and ailmeotdd allow her to workulltime. A.R. 71.
The ALJ first found that Plaintiff's medally determinable impairments coulg
reasonably be expected to cause the allegagpteyns. A.R. 19. Second, the ALJ foun
Plaintiff's statements regard) the intensity, persistencand limiting effects of the
symptoms were not entirely consistent wita thedical evidence amdher evidence in the
record. A.R. 19. The ALJ gave thre@sens for discreditinger symptom testimony:
(1) objective medical and clinical findiegdid not support dikding limitations, and
treating and examining source reports were inconsistent with the frequency and sevq
Plaintiff's alleged pain; (2) Rintiff's reported daily activitis were consistent with the

ALJ's assessment that Plafifiticould function at a highetevel than alleged; and

D
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(3) Plaintiff's alleged symptoms were incorsi®t with the consultave examination report
by Dr. Efren CanoA.R. 18-19°
1. Symptom Testimony Not Supported by the Record.
a Standard.

“Pain of sufficient severity causetly a medically diagnosed ‘anatomical,
physiological, or psychological abnormality’ ypnprovide the basis for determining that|a
claimant is disabled.’Light v. Soc. Sec. Admjri19 F.3d 789, 792 {8 Cir. 1997) (citing
42 U.S.C. § 42@1)(5)(A); Bunnell v. Sullivan947 F.2d 341, 344-4@th Cir. 1991)).
“Once a claimant produces objective mediealdence of an underlying impairment, an
ALJ may not reject a claimant’s subjectivengadaints based solely on lack of objectij
medical evidence to fully corroboratiee alleged severity of pain.Moisa v. Barnhart
367 F.3d 882, 885 (9t@ir. 2004) (citation and alterations omittesige Smoler80 F.3d
at 1282 (“The claimant need not produce objecinedical evidence tfie pain . . . itself,
or the severity thereof. Nonust the claimant produce obfsre medical evidence of the
causal relationship between the medically aeteable impairment and the symptom.’
(citing Bunnell 947 F.2d at 345-48); 20.F.R. § 404.1529(c)(2) [fV]e will not reject

your statements about the intensity and persistef your pain or other symptoms or about

N

the effect your symptoms have on your abilityark solely becaughe objective medical
evidence does ngsubstantiate your statementssge als&iSSR 95-5p, 196 WL 670415,
at *1 (Oct. 31, 1995) (“Because symptormsmetimes suggest a greater severity |of
impairment than can be shown by objective roaldevidence alone, careful consideration
must be given to any available information about symptoms.”).

Unless the ALJ “makes a finding of tmgering based on affirmative evidence

thereof, [she] may only find [the claimant] roedible by making specific findings as t

|®)

credibility and stating clear amdnvincing reasons for eachRobbins v. Soc. Sec. Admin,
466 F.3d 880, 883 (9th Cir. 2006) (citiBgnolen80 F.3d at 1283-84). “General findings

3 The ALJ found Plaintiff's polysubstar dependence was not material to Her
disability determination and did not use iscledit her symptom testimony. A.R. 15.

-8-
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are insufficient; rather, the ALmust identify what testimony is not credible and wh

evidence undermines theachant’'s complaints.” Reddick 157 F.3d at 722 (quoting

Lester 81 F.3d at 834kee Dodrill v. Shalalal2 F.3d 915, 918 {8 Cir. 1993) (same).
b. Discussion.

The ALJ discussed several objective findirthat supported mimal limitations
and Plaintiff's “subjective allgations of [the] progressioof her symptoms during the
period at issue,” but which supported #kJ's determined RFGvhen “considered in
context with examination resultsA.R. 17-18. The ALJ refegd to cervical spine x-rays
from May 19, 2014, showing some evidenceanferior fusion and moderate disc spa

narrowing. A.R. 17 (citing Exbit 26F/10). The ALJ noted:
However, the impression was that thes&s no fracture, the anterior fusion
instrumentation had intact hardwaind there was expected alignment.
Imaging of the claimant’'s lumbaspine showed advanced degenerative
changes with grade 1 antrispondylothesis, mild canal stenosis, moderate
to marked central canal stenosis, andlerate to marked foraminal stenosis.
(Exhibit 26F/1). Lumbaspine x-ray showed mildompression fracture of
the L4 with marked generalized dispace narrowing. (Exhibit 26F/2).
While these spinal impaments undoubtedly affetthe claimant’s ability to
perform work activities, her limitationare accounted for in the above
residual functional capacity assessmpeatnely the light exertional level and
restricted range of postural activities.

AR. 17.

The ALJ’s cited exhibit, Exhibit 26F, inalles lumbar spine driull body bone MRI
examinations and radmdy reports on Plairftis knees, wrists, andght shoulder from the
same medical center where Dr. Janikowskrked, spanning from May 19, 2014 to Jur
22, 2016. SeeA.R. 1077-1100. Resulioncerning Plaintiff'dack and spine revealeg

advanced degenerative changes of lumbarsdistld central canal stenosis at L2-L3

moderate to marked central stenosis at L3aml mild to moderate compression deformiLy

of L4 with approximate 50% loss vertebral height (A.R. 1077); slight curve of the lumb

spine, marked disc space narrowing, sontergsis at the superior endplate suggesting

remote fracture, generalized degenerative cleaffacet joints, some osteoarthritis at th

inferior aspects of both Sl joints, andngealized osteopenia but no instability durir
-9-
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flexion-extension maneuver@A.R. 1078). The ALJ reted these findings without
specifying how the evidence discreditediRliff's testimony. A.R. 17-18.

The Court does not find the ALJ’s discussion of the evidence pertainin
Plaintiff's back and spine tbe clear and convincing reass for rejecting Plaintiff’s
symptom testimony. The ALJ acknowledgetethtimes that medical findings supportg
more than minimal limitationshat Plaintiff's spinal impaments undoubtedly affected he
ability to perform worlkactivities, and that the evidence supported thgatlgorogression
of Plaintiff's symptoms. A.R. 18-19. Plaintifstified to constant ie& and back pain that
causes her to sit and watlunched and to change pogiiso every thirty minutes.
A.R. 52-68. Indeed, at tHeearing the ALJ observed Plaifitilook[ing] really fatigued”
and “bending over so much” thatesbften lost sight of most of Plaintiff's face. A.R. 52

The ALJ also cited entire Exhibits 1F, ,28F, 4F, 7F, 14F, 22F, and 31F, statin
that Plaintiff's “muscle strenptand tone assessments shotted [her] paraspinal musclg
strength was within normal limitgnd paraspinal muscle tom@&s within normal limits.”
A.R. 18. And cited entire exhibits 1F, 2F, 3, 10F, 14F, 20F, F] 22F, 26F, 28F, and
32F, stating that “review of reports madettsating and examining sources showed tha
.. the claimant was routinely without acute st or not in any digss,” even though she
testified to constant ok pain. A.R. 19. These exhibitstal over 500 pages, and the AL
cited no specific pages supportingr assertions. The Court‘@nstrained to review the
reasons the ALJ assert§bdnnett v. Barnhart340 F.3d 871, 874 (9 Cir. 2003), and “may
not take a general finding . . . and comb thaiadstrative record to find specific conflicts’
Burrell v. Colvin 775 F.3d 1133, 1138t9Cir. 2014). The ALJ’s general findings, citin
entire lengthy exhibits with nspecificity, are not clear arnmbnvincing reasons to rejec
Plaintiff's symptom testimonySee id.Lester 81 F.3d at 834.

The ALJ's cited results pertaining tBlaintiff's upper extremities revealed
narrowing at the radiocarpal joint space andaysteotic bony structureis Plaintiff's left
wrist (A.R. 1090); mild narrowing at ther$t metacarpocarpal joint and the radiocarf

joint space consistent with degative osteoarthritis, and ogp@ootic bony structures in
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Plaintiff's right wrist (A.R. 1091); and ostpenia of visualized bony structures in

Plaintiff's right shoulder, withdegenerative cyst-like changeted in greater tuberosity
but no fracture line, bony abnormality, or tiestalcification (A.R. 1092). The ALJ alsc
cited Exhibit 23F and its “mildly abnormahfiings” in concluding that a light exertiong
level for lifting and carrying reqeements accounted for any Bfaintiff's limitations in
her upper extremities. A.R. 18. That exhibcludes complaints gbain, carpal tunnel
syndrome, acquired trigger finger, handinpaparesthesia, numbness, and difficul
grasping (A.R. 1018,aR1, 1024); diagnoses for left carpahnel syndrome and left ring
finger trigger digit (A.R. 1008 and findings of mild ostmarthritic changes, no acuts
fracture, or dislocation in the left hand (A.R011); evidence of ikl left and moderate
right carpal tunnel syndrome affecting serysand motor components; myofascial pa
involving paracervical, upper trapezius, and levator scapulae muscles; reduced am
in left median motor, left ulnar sensorydaright ulnar sensory nees; prolonged distal
onset latency in right medianotor nerve and decreasecdhdaction velocity; prolonged
distal peak latency, reduced amplitude, and decreased conduction velocity in the
median sensory nerve (A.R. 1012); and positive Tinel’s sign at the median nerve,
compression, and Phalen’s testhe right hand (A.R. 1025).

Plaintiff had left carpal tunnel surgeryhtay 2016. A.R. 1008 She testified that
it helped “quite a bit” but did not allevial hand and arm pain (A.R. 51), and that s
continued to have problems ngiher hands, grasping objedisttoning her shirts, working
zippers, or lifting a gallon of milk (A.R. 687). The ALJ cited only findings predating

Plaintiff's surgery — yet thossame findings were sufficient for doctors to recommend t

Plaintiff undergo surgery on her left hand’he ALJ cited no other specific findings

contradicting Plaintiff's testimonthat she continues to have pairher left hand. Rather,
the ALJ found that Plaintiff'gesidual functional capacity inales full grip, contrary to
Plaintiff's testimony and findings in the citeckhibit. Given the All's selective record

citations, general conclusions, and failuce discuss these other findings supportiy
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Plaintiff's testimony, the Court cannot cdwmde that the ALJ provided clear an
convincing reasons to dischié Plaintiff's testimony.

As to Plaintiff's lower extremitiesthe ALJ's cited findings showed norma
alignment, bone mineral datys and soft tissues in PHtiff's right foot, with post-
traumatic or degenerative chasga the medial malleolusjild degenerative changes g
the DIP and PIP joints and great toe MTP folout no fracture, destructive lesion, g
subluxation (A.R. 1083); no fracture or dishtion in the kneeswith notedly well-
preserved joint spaces in Plaintiff's rightden(A.R. 1088-89). ThaLJ also cited “EMG
and NCV findings [thg showed peripheral neuropathyi Plaintiff's right leg, and an
x-ray of Plaintiff's right footthat “only showednild degenerative changes.” A.R. 1
(citing A.R. 878). But the cited exhibit, 20F, aldmowed complaints @rthritis in the left
knee and ongoing pain (A.R. 85865); trigger points posterido the great trochanterig
prominence on left hip, with trigger pointsthé medial fat pad proximal to the joint line
mild diffuse tenderness, and painful rangamaition at the left knee (A.R. 862); trigge
points at the right knee, moderate painfulga of motion at theight hip, moderate
swelling, tenderness, and paihfange of motion at the riglkhee, and diffuse tendernes;
mild diffuse swelling, and moderate to sevpeenful range of motion at the right ankl
and foot {d.). The ALJ addressed none of these findings.

Plaintiff testified that she has brokenthdeet several times and experienc
constant pain from those injuries. A.RR1l. Walking, bending, and squatting are 4
difficult, and Plaintiff uses a carto walk. A.R. 56-58, 69She testified that she can star

for only ten to fifteen minutes at a time andkvass than a block without stopping. A.R.

66-67. Acknowledging some limitations iraifitiff's lower extremities, the ALJ provided
for restricted range of postuiractivities and avoidance of urav terrain. A.R. 18. But
the ALJ cited only the normal and mild findsian Exhibit 20F, failing to address evidend
that supported the extent oBlitiff's alleged symptoms. Ginehe ALJ’s lack of specific
findings as to the whole record on Plaintifftaver extremities — ean within the ALJ’s

cited exhibit — the Court cannot find these ouysstatements to be clear and convincif
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reasons for discrediting Plaintiff's testimonysee Rollins v. Massana261 F.3d 853,
856-57 (9th Cir. 2001).
2. Inconsistency with Plaintiff’'s Statements.

“In evaluating the claimant’s testimony . the ALJ may consider inconsistencies

either in the claimant’s testimony or betwmeate testimony and the claimant’s conduct.
Molina v. Astrue 674 F.3d 1104, 1112-13 (9th Cir. 2012). “[T]he ALJ may discred|t a
claimant’'s testimony when ¢éhclaimant reports particggpion in everyday activities
indicating capacities that are transferabl@ twork setting. Even where those activities
suggest some difficulty functioning, they miag grounds for discrediting the claimantls
testimony to the extent that they contradiaims of a totally deilitating impairment.”ld.
at 1113 (citations omitted).

Finding that Plaintiff is cagble of doing past relevawbrk as a personal attendant

front desk clerk, and casinosexvation clerk, the ALJ stated that Plaintiff's residual
functional capacity “was supged by the claimant’'s repodeactivities of daily living,
including performing personal care, prepanmgals, and performing household chores.
A.R. 19 (citing Exhibit 17E)seeA.R. 21. The ALJ concluded that Plaintiff's “reported

activities were consistent with the assessntieait [she] could function at a higher leve
than alleged.” A.R. 19.

Exhibit 17E is Plaintiff’'s Function Report, in which she reported the followSeg
A.R. 315-22. Plaintiff cares for outdoor-catg)ich does not involve cleaning a litter box.
A.R. 65, 316. She takes only showers because&ahnot easily get in and out of her tup.
A.R. 316. She cannot sleep without her mehosand uses a pillbox to remember to take
her medications because she &isgsometimes. A.R. 316-1Bhe prepares easy meals,
like frozen dinners, hamburgeelper, or sandwiches, andcat cook big diners because]
it is too painful to stand in the kitchen foramf time. A.R. 317. Around the house Plaintiff
dusts, vacuums, does laundry, and watergdh@. But these tasks take her “much longer
than [they] should” oshe will just not “do as good of aj.” Her family reminds her to dog

these chores if “it gets too badltl. She cannot bend down do yard work. A.R. 318.
-13 -
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Plaintiff does not drive because of difficulty seeing and travels by riding with others.

shops only for food and p&iod about one a week.ld. She is not able to count chang

pay bills, or handla savings accountld. She watches televisiass a hobby, and has

difficulty crafting because of her carpal tunmgld poor eyesight. She participates in
activities other than attending doctasits up to three times a weektalking on the phone.
A.R. 319. She reports not haimgj stress well and being “sealto death” about her visior
or falling down. A.R. 21.

Plaintiff's reported daily activities of wehing television, tiking on the phone,
preparing easy meals, struggling to céetg housework, and attending docte
appointments hardly demonstrate that Plaifiigfflable to spend a substantial part of [he
day engaged in pursuits involving the pemiance of physical functions that ar
transferable to a work setting.See Orn v. Astrye495 F.3d 625, 630th Cir. 2007).

Shi

1%

=

]

Plaintiff remains in her house unless attendin@ppointment. She does household chores

slowly or incompletely, or will let the tasks build up umgiminded by her family. She
described no other personal care routine thamvering. “[T]he mere fact [that Plaintiff]

has carried on certain daily activities .does not in any way deict from her credibility

as to her overall disability,” especially givéhe minimal level of reported activities and

the manner in which Plaintiff copletes them — with difficultyr in such a way to avoid
pain. Id. (quotingVertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir. 2001)). This was 1
a clear and convincing reason to destit Plaintiff's testimony.

3. Inconsistentwith Examining Physician’sReport.

“[lln evaluating a claimant’s subjective cotamts of pain [oiother symptoms], the

adjudicator must give full consideration b the available evidence, medical and othe

that reflects on the impairment and aayendant limitations of function.”"Smolen v.
Chater, 80 F.3d 1273, 1285 (9th1ICL996). “Such other evidenaacludes the claimant’s
prior work record, her daily activities,nd observations by treating and examinir

physicians and third parties about thairmlant's symptoms and their effectdd.

-14 -
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The ALJ found her assessment todupported by the consultative examinatig
report of Dr. Efren Cano. A.R. 19. DE€ano diagnosed Plaintiff with unspecifie
decreased vision, carpal tunnel syndrome, ecifipd memory problems, and neck pai
A.R. 555. The ALJ noted that:

Dr. Cano opined it there were no conditions that had or would impose any
limitations for 12 continuous months. Dr. Cano’s assessment was consistent
with examination results, which weremarkably normal owithin normal
range. However, a more restrictiveidrial functional capacity was adopted
based on updated treatment recosedsl the combineckffects of the
claimant’s impairments. Accordinglypartial weight was assigned to the
opinion provided by Dr. Cano.

A.R. 19.

The ALJ found Dr. Cano’s report stirediting because it confirmed he
interpretation of the medicavidence. But as discussed, the ALJ cited no clear
convincing reasons in the medl record that discredit Prdiff's symptom testimony. And
Plaintiff's hearing testimonyand function report suppoiher limitations. The ALJ
recognized, at least in part, that Plaintikiperiences more restrictions than Dr. Cang
report reflected. Yet the ALJ failed to explainyBbr. Cano’s report wacredible as to its
other findings. The ALJ’'s paal adoption of Dr. Cano’seport and general summary g
his conclusions fails to identify specific waypswhich Plaintiff wasmalingering or which
specific portions of her testimorr. Cano’s report discreditsSee Robbinst66 F.3d at
883 (“[U]nless an ALJ makes a finding afalingering based on affirmative evidend
thereof, he or she may only find an applicaat credible by making specific findings &
to credibility and stating cleand convincing reasons for edgh Given the other evidence
corroborating Plaintiff's testiomy, and the ALJ’s lack of sgific credibility findings, the
Court finds this is not a clear and convimgreason to discreditdntiff's testimony. Cf.
Smolen80 F.3d at 1285.

V. Remand.

The ALJ erred in discrediig Plaintiff's symptom testiomy and the opinion of Dr.

DN

| &8

=)

and

—

e

Janikowski. Plaintiff contends that, creditithgs evidence as true, the Court must remand
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for an award of benefits. Doc. 12 at ZPhe Commissioner countetisat the appropriate
remedy is a remand for furthergeeedings. Doc. 16 at 9.

“When the ALJ denies benefigsd the court finds error, the court ordinarily mu
remandto the agency for funer proceedings before directing an awardesfdfits.” Leon
v. Berryhill, 880 F.3d 1041, 104&th Cir. 2017). Undea “rare exceptichto this rule,
the Court mayemandfor an immediate award of bersfafter conducting a three-pai
inquiry:

The three-part analysis . is known as thecteditastrué’ rule. First, we ask

whether the ALJ failed to providedally sufficient reasons for rejecting

evidence, whether claimant testiny or medical opinion. Next, we
determine whether there are outstandssyes that must be resolved before

a disability determination can be maa@ad whether further administrative

proceedings would be usgf When these first two conditions are satisfied,

we then credit the discredited tesbny as true for the purpose of

determining whether, on the record talkesna whole, there is no doubt as to
disability.

Id. (internal quotation markand citations omitted).

The first step is satisfied. The ALJlI&il to provide legally sufficient reasons far

discounting the opinion of Dr. Janikowski and Plaintiff's testimony.

Applying step two, the Court concludes that outstanding issues must be res
before a disability determination can bedaa Although the ALJ erred in discountin
Plaintiff's testimony and thenedical opinion of Dr. Janikeski, the record contains
conflicting medical opinions bipr. Janikowksi and Dr. G and mixed findings aboulf
the extent of Plaintiff's limitations. The wed and inconsistent nature of the medic
evidence in the record creates doubt as to Plaintif§aldlity, and further administrative
proceedings to weigh these clactfing opinions and findings wdd be useful. This case
therefore does not present the rare circunestam which an immediate award of benefi

might be appropriate.
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IT IS ORDERED that the final decision of the @onissioner of Social Security is
vacated and this case ieemanded for further proceedings casgent with this opinion.
The Clerk shall enter judgment accordingly &wininate this action.

Dated this 16th day of April, 2019.

Dol & Curplee

David G. Campbell
Senior United States District Judge
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